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AGENDA
Papers Action
1. | Apologies
2. |AOB
3. Note of Previous Meeting To Follow
4. Matters Arising
5. | National Partnership Agreement Review Verbal NH/MS/SD
6. | JNCC update
7. | 2023 SCRA staff survey
STANDING ITEMS
8. Inclusion & Diversity Steering Group Verbal NH
9. Health and Wellbeing Group update Verbal SD
10. | HR Sub Group Update Verbal SD
11. | Programme Board update ,NH/SD
12. | Policy update NH
(a) Hearings for Children - update poF
(b) Care and Justice Bill — stage 1 conclusion stage 1 educatiof
(c) UNCRC - introduction of Bill and yp reportpd
13. | Financial Update Verbal RMacK
14. | New Risks Discussion All
Date of next meeting:
Tuesday 22 August, 2023. 10:30-13:00 by Teams
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Scottish Children’s Reporter Administration
Minute of National Partnership Forum
Held on Tuesday 23 May 2023, by Teams

Present:

Neil Hunter, (NH) — Principal Reporter/ Chief Executive

Monica Sweeney (MS) — Branch Manager (Meeting Chair)
Maryanne Mcintyre (MMcl) — Press & Communications Manager
Lynn Hobbs (LH) — Locality Reporter Manager

Susan Deery (SD) — Head of HR

Adele McKormick (AMcK) - Reporter

Roma Bruce Davies (RBD) — Keeping The Promise Programme Manager — Item 5
Pamela Armstrong (PA) — Governance Officer, Minutes

RBD provided a verbal update on Programme Protect,

e The overall aim and vision for this programme is that we
will, “Spend less time on processing and more time on
the decision making and things that benefit children and
young people.”

e The vision for the programme focuses on SCRA’s
frontline service to children and families, ensuring that
we have the right systems, people, skills, and processes
in place to deliver the best service that we can. The
efficiencies created and realised by this programme are
to be directed at building capacity — for the future
change we know is coming (for example, through the
Care & Justice Bill / Promise / Hearings System Working
Group recommendations and subsequent legislative
change).

Item Timescale | Action
1. | Apologies
Melissa Hunt, Paul Mulvanny, Helen Etchells, Ross MacKenzie
2. |AOB
None
3. | Note of Previous Meeting
The minutes of the meeting were agreed.
4. | Matters Arising
a) | Staff Pay — SD will arrange a JNCC where an update to the
increment process will be given.
b) | Staff Survey — Will be discussed at a future meeting. Focus is
currently on the staff event in September.
5. | Programme Protect — Update




¢ Whilst the main aim of the programme is to focus on
delivering a more effective and efficient service, the
programme also aims to ensure greater levels of
alignment with the distinct parts of our organisation —
Digital, Practice, Promise and Operations, for example.
This is so that we can better integrate the ways we
deliver our service, better and more proactively manage
change and so that, in the longer term, change is
aligned to the direction of legislative travel and reform.
The programme of work will take us into planning,
preparation and implementation of those structural and
legislative changes that will come through from the
HSWG and the Promise.

e Programme Protect has three stages — Steady, Ready,
Go - to Steady the current systems, people and
processes, Ready them for the future by focussing on
future legislative change and quality standards so that
we can Go with the next phase of work.

e The objectives of the Programme include to update the
Standard Operating Model, aligned to the Promise,
define technical requirements for improvements to
CSAS to support more effective processing, data quality
assurance, and communications, including letters, which
are practice and Promise compliant and promote
efficiency. It is also to ensure that staff feel skilled and
supported digitally to undertake their role with
confidence.

e The first stage of the Steady phase of the programme is
underway. This is a discovery phase working through
the Scottish Approach to Service Design methodology to
identify changes we can make to current systems to
support us to be more efficient and effective. This will be
done in three project teams (Referrals, Hearings and
Court) and in a series of five workshops taking
participants through the design methodology. There will
also be an additional two projects looking at Reports
and Letters, which are currently in the early planning
stages.

e There is good alignment to the programme in distinct
parts of the organisation.

National Partnership Agreement
SD advised initial research has been done and a group will be
set up to further discuss and consider the agreement.

SD/MS




STANDING ITEMS

Digital Update

Virtual Hearings - the next focus will be a refresh of hardware
in the hearing rooms.

CSAS development — The scoping work for work package 3 is
underway. We have now reached the stage of being able to
commit 5% od the budget to digital.

Workforce Digital Skills Assessment — SCRA will provide
inhouse supplier learning supported by e-learning on our own
systems/processes. Learning from all teams will be shared with
all resources pulled together and put on CONNECT.

Inclusion & Diversity Steering Group
SD advised the group are meeting this afternoon. The main
items for discussion include.
e The staff event.
e Staff training
An update will be given at the next meeting.

Health, Wellbeing & Staff Survey Group Update
The next meeting of the group is 05" June. An update will be
provided at the next meeting of the NPF.

10.

Inclusion & Diversity Steering Group
SD provided the following verbal feedback.
e The group met in early September to review the annual
report which was presented to the September Board.
e The race equality plan will be shared next week.
e Work on language guides as part of The Promise work
is ongoing.

11.

HR Subgroup Update
SD provided the following verbal update.

e Feedback from the LRM Network suggests a reset of
the Agile Working Policy is required. We need to be
clear SCRA is an office-based organisation which
enables staff to work from home, not the opposite.

e The group will give further consideration to the
Substance Misuse Policy, which will remove the
reference to appropriate use of alcohol and include
reference to agreements about use of alcohol within the
staff code of conduct.

12.

Policy update




The Promise
e Covered under item 5.

Extending the Age of Referral

e The bill has been approved by Cabinet and the first draft
should be available in the next few weeks. SCRA has
engaged with the bill team on age of referral. It is
expected this will proceed in a straightforward manner
legislatively. The bill also provides provision for victim
information and support.

e Encouraged by the positive approach taken by policy
and legislative group.

e Have raised with SG the need for recruitment to the
Care & justice bill when it becomes live. SG has been
receptive to that and in discussion over the course of the
week to have these discussions escalated to key
decision makers.

e UNISON appreciate work done by the team.

UNCRC

e The Scottish Government remains committed to the
incorporation of the United Nations Convention on the
Rights of the Child to the maximum extent possible as
soon as practicable. That commitment also applies to
further strengthening the relationship between the
Scottish Government and local government.

e While the Supreme Court judgment means that the Bill
cannot receive Royal Assent in its current form, we are
urgently and carefully considering the most effective
way forward for this important legislation.

13.

Financial Update
RMacK submitted the following update,

e The 2022/23 statutory accounts are being prepared for
external audit, which starts on Monday 5 June. Subject
to audit, SCRA expects to have small revenue and
capital underspends available for use in 2023/24.

e After protracted discussions, SCRA secured sufficient
assurances from Scottish Government that funding will
be available in 2023/24 to meet SCRA’s assessed
needs. Accordingly, the Board approved £31.05m
revenue and £2.7m capital budgets in March. These
include provision for projected activity that will stem from
the Children (Care and Justice) Bill.

e SG is already indicating that 2024/25 will be an even
more challenging financial environment than 2023/24.
The Principal Reporter is meeting our new Director at




SG and the Minister very shortly to continue discussions
towards getting a published 2024/25 budget allocation
that reflects SCRA'’s needs.

14.

New Risks
No new risks were identified.

Date of next meeting:
Tuesday 22 August 2023, 10:30-13:00, By Teams
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Membership changes

1.

There have been several changes to the membership of the Committee since the
call for views for this inquiry was launched in early 2023—

Graeme Dey (SNP) (31 March 2022 — 31 March 2023)
Kaukab Stewart (SNP) (17 June 2021 — 18 April 2023)
Bill Kidd (SNP) (18 April 2023 — to date)

Ben Macpherson (SNP) (18 April 2023 — to date)
Michael Marra (Lab) (17 June 2021 — 25 April 2023)

Pam Duncan-Glancy (Lab) (25 April 2023 — to date)
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Introduction

Purpose of the Bill

2.

The Children (Care and Justice) (Scotland) Bill was introduced on 13 December
2022.

The Scottish Government states that the main objective of the bill is to—

E2 Improve experiences and promote and advance outcomes for children,
particularly those who come into contact with care and justice services.
Building on Scotland’s progressive approach to children’s rights in line with the
UNCRC, the Bill’s provisions aim to increase safeguards and support,
especially to those who may need legal measures to secure their wellbeing and

safety. 1
The Programme for Government 2022/23 also states—

E2 Children also deserve extra care and protection in our justice system. The
Children’s Care and Justice Bill will help us Keep The Promise by ensuring that
children who come into contact with care and justice services are treated with
trauma-informed and age-appropriate support and will put an end to placing
under 18s in young offenders’ institutions. The Bill aims to improve experiences
and outcomes for children in Scotland who interact with the children’s hearing
and criminal justice systems, as well as care settings and those who are placed
across borders in exceptional circumstances.

Scrutiny

5.

The Education, Children and Young People Committee was designated as the lead
committee, however, the Committee acknowledges the work of the Criminal Justice
Committee which, as a designated secondary Committee on this Bill, has been
scrutinising the provisions concerning children in custody and the proposals around
the use of secure care rather than YOls.

The Committee also acknowledges the work of the Delegated Powers and Law
Reform Committee and the Finance and Public Administration Committee who are
scrutinising the delegated powers within the Bill and the Financial Memorandum
respectively.

The Committee issued a call for views, a shorter survey and a BSL version of the
survey. The responses received to the call for views, the shorter survey and the
BSL survey have been published.

The Committee took oral evidence from organisations including—
+ Scottish Children's Reporter Administration (SCRA);

» Crown Office and Procurator Fiscal Service (COPFS);


https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2022/09/stronger-more-resilient-scotland-programme-government-2022-23/documents/stronger-more-resilient-scotland-programme-government-202223/stronger-more-resilient-scotland-programme-government-202223/govscot%3Adocument/stronger-more-resilient-scotland-programme-government-202223.pdf
https://yourviews.parliament.scot/ecyp/0fd30086/consultation/published_select_respondent
https://yourviews.parliament.scot/ecyp/fb9af982/consultation/published_select_respondent
https://yourviews.parliament.scot/ecyp/a827bc3c/consultation/published_select_respondent

10.

1.
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+ Police Scotland,;

» Children and Young People’s Commissioner Scotland;
» Children’s and Young People’s Centre for Justice;
+ Clan Childlaw;

* Good Shepherd Centre;

* Rossie Young People's Trust;

» St Mary's Kenmure Secure Care Centre;

*+ HMP & YOI Polmont;

+ Scottish Prison Service;

» Hearings System Working Group;

» The Promise Scotland,;

* Includem;

* Victim Support Scotland;

* Who Cares? Scotland,;

* Information Commissioner's Office;

» Social Work Scotland;

« COSLA;

» Care Inspectorate; and

» Children's Hearings Scotland.

The Committee also took evidence from Natalie Don MSP, Minister for Children and
Young People and Keeping the Promise and Scottish Government officials Brendan
Rooney, Bill Manager and Deborah Nolan, Bill Team Professional Adviser.

The Committee undertook visits to HMP & YOI Polmont, Rossie Young People's
Trust and St Mary's Kenmure Secure Care Centre, to further inform its
consideration of the Bill.

The Committee is grateful for all those who shared their experiences and insights
as part of its scrutiny of the Bill, particularly the young people who spoke to us when
we met them in secure care settings.
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Part 1

12.  The Children’s Hearing System was introduced in 1971 following the Kilbrandon
Report of 1964 and the Social Work (Scotland) Act 1968. Kilbrandon recommended
a welfare-based system to provide an integrated approach to children who had
committed offences and children in need of care and protection.

13. In a children's hearing, there is an assumption that the child who has committed an
offence is just as much in need of protection as the child who has been offended
against. There is a lay tribunal which does not have the formality of the normal
courts.

14.  The legislation was substantially revised in the Children (Scotland) Act 1995 but the
key principles have remained constant. Hearings are organised and administrated
by Children's Hearings Scotland and children are referred to the hearings via the
Scottish Children's Reporters Administration (SCRA).

15.  Part 1 of the Bill changes the age of referral to a children's hearing from 16 years
old to 18 years old and removes statutory barriers to 16- and 17-year-olds being
referred to the Principal Reporter to access the children’s hearing system, both on
welfare and on criminal grounds. It also contains some related measures, which are
consequential to raising of the age of referral.

Section 1: Age of referral to a children's hearing

16. At present, section 199 of the Children’s Hearing (Scotland) Act 2011 defines a
“child” as—

e under 16s

+ those aged over 16, where they have been referred to the hearings system
prior to turning 16 and

* 16- and 17-year-olds if they are already subject to a compulsory supervision
order (CSO).

17.  Should a child aged 16 or 17, who is not subject to a CSO, be suspected of
committing an offence, they are not able to be referred to the hearings system but
will be dealt with in the criminal justice system. Some may be diverted from
prosecution and/or subject to early and effective intervention, however, others will
progress through the courts.

18.  ltis also not currently possible to refer a child aged 16 or 17 to the hearings system
on welfare grounds, unless they are already subject to a CSO. There is therefore a
two-tier system in place at present.

19.  Section 1 of this Bill will amend section 199 of the Children’s Hearing (Scotland) Act
2011, and define a "child" as someone who under 18 years old. As a result, all
children aged 16 and 17 will have the opportunity to be referred to a children's
hearing, on welfare or offence grounds, not just those subject to a CSO.

20. The Lord Advocate and Procurators Fiscal will continue to have the discretion to

4


https://www.chscotland.gov.uk/
https://www.scra.gov.uk/

21.

22.

Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

prosecute children in court in relation to offending behaviour. The types of offence
that this might cover are very serious in nature and include, but are not limited to,
culpable homicide, rape and murder.

This change has been widely welcomed by stakeholders on the basis that it
would—

+ Align with the definition of a child within Article 1 of the United Nations
Convention on the Rights of the Child (UNCRC);

» Ensure all 16 and 17 years olds have the opportunity to be referred or remitted
to a children's hearing rather than only those who are already subject to a
CSO;

» Lead to better outcomes for the young people involved; and

« Ensure that support doesn't come to an abrupt end at their 16th birthday or just
before a young person turns 16.

These are discussed in more detail below.

Article 1 of the United Nations Convention on the Rights of the
Child

23.

24.

25.

26.

The four general principles of the United Nations Convention on the Right of the
Child are—

* Non-discrimination (Article 2)

» Best interests of the child (Article 3)

* Right to survival and development (Article 6)
» The views of the child (Article 12)

Article 2 means that rights apply to all children regardless of colour, class, sex etc.
Article 3 means that adults should think about the best interests of children and
young people when deciding what to do in a given situation. Article 12 means that
the opinions of children and young people should be considered when people make
decisions about things that involve them. This also means that their opinions should
not be dismissed out of hand on the grounds of age, that they should be taken
seriously, with their evolving capacities taken into account.

Article 1 states that these rights apply to everyone under 18 as, “for the purposes of
the present Convention, a child means every human being below the age of 18
years unless under the law applicable to the child, majority is attained earlier.”

Multiple contributors including the Children and Young People’s Commissioner
Scotland (CYPCS), Clan Childlaw, the Centre for Youth and Criminal Justice
(CYCJ), Children 1st, Children's Health Scotland and Children's Hearings Scotland
explained that raising the age at which a young person could have the opportunity
to access the Children's Hearings System would ensure that Scotland complied with
Article 1.


https://www.cypcs.org.uk/rights/uncrc/articles/article-2/
https://www.cypcs.org.uk/rights/uncrc/articles/article-3/
https://www.cypcs.org.uk/rights/uncrc/articles/article-6/
https://www.cypcs.org.uk/rights/uncrc/articles/article-12/
https://www.cypcs.org.uk/rights/uncrc/articles/article-1/
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27.

28.

29.

Children 1st highlighted that under Article 40 of the UNCRC, children have a right to
access child friendly justice which means a system response that takes account of
their age.

Several stakeholders noted that research such as the Rights Respecting?
Scotland’s approach to children in conflict with the law Report, published in 2020,
demonstrated that treating older children as adults under adult systems fails on this
measure. They stated that it is therefore right that all children under 18 have the
opportunity to be referred from the criminal justice system to the children’s hearing
system, albeit with the Lord Advocate’s Guidelines meaning that some young
people will potentially still progress through the adult court system.

When giving evidence to the Committee on 3 May, the Minister for Children and
Young People and Keeping the Promise, Natalie Don, stated that in raising the
maximum age of referral to the reporter, the Scottish Government is advancing
rights under the United Nations Convention on the Rights of the Child, noting—

E) Sixteen and 17-year-olds are still children and have the best chance of being
rehabilitated. 2

Ensuring all 16 and 17 year olds have access to the children’'s
hearings

30.

31.

The Committee heard from many organisations, including Police Scotland, that
there is a close correlation between children coming into conflict with the law who
have been impacted by one or more factors such as trauma, poverty or medical

conditions. 3

Research by the Scottish Children’s Reporter Administration (SCRA) into children
aged 12 to 15 years involved in offending and referred to the Children’s Reporter
and Procurator Fiscal in Scotland found that—

* 63% of children had home addresses in areas ranked within SIMD5 quintiles 1
and 2 which are areas classified as deprived;

* 65% were living at home with their parent(s) and over a quarter (26%) were in
residential care (including secure accommodation);

» 32% of children were recorded as having mental health concerns and around a
quarter (23%) of children were reported to have self-harmed, attempted suicide
and/or displayed suicide ideation;

+ almost half of children (48%) were reported as being victims of parental
neglect;

 a quarter of children (25%) were victims of parental violence and/or aggression;
+ almost a quarter of children (24%) had been bullied;

* 14% of children were victims of sexually harmful behaviour and/ or sexual
abuse. Girls were almost five times more likely to be reported as victims of


https://www.cycj.org.uk/resource/rights-respecting-scotlands-approach-to-children-in-conflict-with-the-law/#:~:text=Rights%20Respecting%3F-,Scotland's%20approach%20to%20children%20in%20conflict%20with%20the%20law,of%20the%20Child%20(UNCRC).
https://www.cycj.org.uk/resource/rights-respecting-scotlands-approach-to-children-in-conflict-with-the-law/#:~:text=Rights%20Respecting%3F-,Scotland's%20approach%20to%20children%20in%20conflict%20with%20the%20law,of%20the%20Child%20(UNCRC).
https://www.scra.gov.uk/wp-content/uploads/2022/06/Children-aged-12-to-15-years-offending.pdf

32.

33.

34.

35.

36.

37.

38.
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sexually harmful behaviour and/or sexual abuse than boys (39% girls; 8%
boys);

* 40% had parent(s) who had committed offences. Almost a fifth of children
(18%) had a parent(s) who had served a custodial sentence.

The vast majority of children referred to the Children's Hearings System are referred
solely on welfare grounds. SCRA highlighted that raising the age for referral to the
Children's Hearings System will ensure that all children aged 16 and 17 are offered
equal protection from abuse, harm and exploitation and have access to the full
range of help and supports that are available to children under 16 at the moment.
SCRA stated it was concerned that 16 and 17 year olds were prevented from
accessing those supports and protections by reason of their age alone, leaving
them exposed to potential risk and harm whilst still widely considered to be children.

By increasing access to the Children's Hearings System on both offence grounds
and welfare grounds, more young people will be able to access the support that
they need. In its evidence to the Committee, Children 1st stated that while
compulsion should not be seen to be necessary to access services, many older
children are often not able to access the support that they should be entitled to

without this. 4

Another individual responding to the Committee's Call for Views, Ellen, agreed,
stating "currently there are many children who remain at risk due to the inability to
access the Children's Hearing System due to being 16+ this means many children

do not get the support they should". 5

Many contributors including COPFS, Law Society of Scotland, Police Scotland and
CYCJ also highlighted that increasing the age at which children can be referred to
the children’s hearing system would address some inconsistencies in the current
system which mean that two young people both aged 16 could commit the same
crime but be dealt with differently. For example, at present a 16 or 17 year old
subject to a CSO could have their case heard by the children’s hearing system in a
welfare-based system, whereas the other young person, with no prior involvement
in the Children's Hearings System, may need to have their case heard by the
courts.

As a result, not all children can benefit from the option of remittal to the hearing
system, where more age and stage appropriate, welfare-based, and comprehensive

support could be provided to meet the child's needs. 6

Fiona Dyer of CYCJ described the current situation as "inequitable, unjust and

unfair". 7

SCRA stressed that although the changes in the Bill are important, alongside that
change in legislation there is a need to ensure effective services are available to all
16 and 17 year olds on both a voluntary and compulsory basis. Adding—

B2 We are aware of particular gaps in services in some areas for children in this
age group, particularly where there are concerns about mental health and

sexual offending. 8
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More effective outcomes

39.

40.

41.

42.

43.

44,

45.

46.

The Committee heard that moving to a place where all 16 and 17 year olds could
potentially benefit from the Children's Hearings System, would lead to better
outcomes for them and for communities, with Barnardo's Scotland highlighting that
"young people often end up in the criminal justice system when what they

particularly need help with is support with their mental health and wellbeing as well

as wraparound supports to help them." 9

Alasdair Hogg, Head of Practice and Policy, SCRA agreed—

B2 There is lots of research evidence that the holistic welfare-based approach is
the right one, and not just for the child but for society in general, because the
approach is more likely to lead to positive outcomes. We know from research
that formal interaction with the criminal justice system might have the opposite

effect—it might increase the likelihood of reoffending. 10

He added that "the most effective way of dealing with the vast majority of children
who are involved in offending is to comprehensively deal with the factors that

underlie their offending." 1

Fiona Dyer, Director of the CYCJ, concurred, suggesting that making greater use of
Children's Hearings System for 16 and 17 year olds would lead to better outcomes
for the young people concerned. She highlighted that—

g2 The Edinburgh study of youth transitions and crime gives us a Scottish
example of positive outcomes. We have outcomes from children and young
offenders who have gone through an adult criminal justice system that can be
more detrimental in the cycle of offending. However, in a welfare-based
system, where the child’s needs and underlying issues are addressed, there
are more positive outcomes for the child and society through the child’s
stopping offending. That means that there are fewer victims and it contributes

to the desistance process. 12
In her evidence, Shannon Valentine reflected on her own experience—

£ Having my own personal experience of the Children's Hearings System as a
teen, to now sitting on the professional side; | have seen first hand, the positive

impact children's hearings can have in young people trajectories. 13

Several contributors argued that it was critical that these benefits, not only for the
young people themselves, but also in terms of this wider impact of breaking the
cycle of offending, are well understood. The Committee heard that failing to
effectively communicate this change, and its potential benefits, to the wider public

could undermine confidence in the system. 14

Alasdair Hogg of SCRA highlighted how important it is for people to understand and
be aware of the rationale for the changes brought about by the Bill as otherwise it
could undermine confidence in the system, including for victims of offending, who

may themselves also be children. 15

It was also noted by numerous contributors, including Dumfries & Galloway Council,

8
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52.

53.

54.
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that while children's hearings make decisions in relation to each child's case, they
are not responsible for delivering the interventions they recommend. Rather,

successful interventions and effective outcomes which address behaviours and

improve the life chances of children are delivered by Children's Services teams. 16

The Committee heard repeatedly about the financial pressure that local authorities
are currently under, and also the struggle to recruit and retain social workers and
social care staff.

Given these pressures, and the reliance on these teams to implement the change
that the Bill is seeking to deliver, almost every contributor has called for more
resources in the context of this Bill, particularly for local authorities.

In its evidence, the Care Inspectorate stated—

£ Itis important to highlight that the increase in the number of children referred to
the Children's Hearing System will need to be supported. At present local
authority social work departments are under intense pressure. The sector will
need considerable investment and support to ensure the proposals are
effective and make a positive difference to children. This investment should
complement resources to provide early and preventative support to children

and young people. 7

SCRA called for a significant allocation of resources for all elements of the
Children's Hearings System, citing Children’s Hearings Scotland, SCRA and local
authority social work in particular. It stated that, "without this investment we are
concerned that the intent behind this expansion on the age of referral will not meet
its goals because the current resource arrangements do not have adequate

resilience and capacity." 18

Local authorities, COSLA and Social Work Scotland also criticised the Bill's
Financial Memorandum, stating that it did not accurately reflect the costs of
delivering the interventions and support for young people and their families that are
set out in the Bill.

Ben Farrugia of Social Work Scotland stated—

E2 | appreciate that it is very difficult for a financial memorandum to capture all the
costs that are anticipated or are likely to arise through the introduction of new
legislation, but it is not impossible. The financial memorandum could do better
on that front. We could get a better and stronger picture, not through taking a
huge amount of time but with investment of resource in attention and

conversations. 19

In her evidence on the Committee, the Minister for Children and Young People and
Keeping the Promise acknowledged the views that had come forward during the
stage 1 process, and that cost estimates would need to be updated.

When providing further evidence on the Financial Memorandum, to the Finance and
Public Administration Committee, the Minister stated—
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EZ) The Government is alert to the need to ensure that forecasts can be refreshed
and as up to date as possible. That is why the multi-agency resourcing and
implementation group, which starts meeting next month [June], will be crucial to
our preparations. We will work with partners to explore individual and combined

55.

resource requirements in more depth and report any necessary updates or
clarifications to Parliament. 2°

The Committee notes the concerns expressed by the Finance and Public

Administration Committee regarding the lack of financial information in the Financial

Memorandum for this Bill but also in the Financial Memorandum for the National
Care Service (Scotland) Bill.

56.

57.

58.

59.

60.

61.

62.

The Committee recognises that it is essential that the public understands the
rationale for the changes brought about by this Bill, and the benefits that they are
intended to bring, both to children and young people and to communities more
generally through a reduction in harmful behaviour and a reduction in re-
offending.

The Committee recognises that support provided by social work teams to children
referred to the Children's Hearing System is critical to them recovering and/or
being able to move on from offending behaviour. It notes with concern, however,
that resources and time are already stretched.

The Committee shares the concerns of the Finance and Public Administration
Committee regarding the lack of financial information contained in the Financial

Memorandum, in relation to all aspects of the Bill. 21 While we understand that
some of these costs would be included in secondary legislation in due course,
these estimates would not be subject to the same level of Parliamentary scrutiny
as if they had been presented in the Financial Memorandum. Therefore, the
Committee believes that these should all be included in any revised costings.

Furthermore, the Committee notes that the Finance and Public Administration
Committee was not convinced that the way costs were set out in the Financial
Memorandum [in line with policy areas rather than the provisions in the Bill]
provides the clarity and transparency necessary for detailed scrutiny. The
Committee therefore seeks more information from the Scottish Government
regarding its rationale for using this approach on this Bill.

The Committee welcomes the reassurance from the Minister that updated
costings will be provided, and that these will take account of inflation.

However, the Committee agrees with the Financial and Public Administration
Committee that the Scottish Government should revisit, for clarity, its formula for
calculating the draw on social work resource, given the significant concerns
raised in evidence to both Committees.

The Committee agrees with the Finance and Public Administration Committee
that it is critical that the best possible full and sufficient costings and information
is placed before Parliament for scrutiny ahead of Stage 1 votes.
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63.

While the Committee notes that the Minister indicated to the Finance and Public
Administration Committee that updated costings would not be presented until
after Stage 1, the Committee is firmly of the view that an updated Financial
Memorandum must be provided for scrutiny ahead of the Stage 1 debate.

End of the 'cliff edge' at 16

64.

65.

66.

67.

Currently, a compulsory supervision order needs to be in place by a young person’s

16t birthday, otherwise the option to make a CSO — and to access the support it
offers — ceases to exist.

Sixteen is also the age, currently, at which a young person becomes eligible for
throughcare and aftercare as a care leaver. This means that local authorities are
legally required to provide support until the care leaver turns 19, and to assess any
eligible needs for aftercare support until they turn 26 (or beyond in some cases).

Some witnesses including CYCJ and Inspiring Scotland highlighted that increasing
the age of those who could be referred to the Children’s Hearing System would
ensure that children approaching their 16th birthday would not have a CSO
prematurely imposed (to ensure that any support the child required could continue),
or to have it prematurely removed (thereby removing the requirement on local
authorities to provide throughcare and aftercare).

East Lothian Council Children's Services, however, highlighted potential unintended
consequences of defining a "child" as someone under 18, for example, in relation to
16 and 17 year olds who may wish to move out of foster care and into supported

accommodation. 22

68.

The Committee notes the strong support amongst stakeholders, to raise the age
at which a young person is defined as a "child" and can therefore be referred to a
children's hearing.

Issues to consider

69.

Although the provisions in this section of the Bill have been broadly welcomed,
several stakeholders raised potential issues that, they suggest, could be addressed
during the Bill's progress or before implementation. These include—

* Whether the maximum age of referral should be older than 18

» A lack of consistency across the legislative landscape relating to children and
young people

» An effective increase to 17.5 years rather than 18

11
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70.

» More serious offending being considered by the children's hearing

» Automatic right to legal representation for young people ahead of consideration
of the offence grounds

» Capacity to deal with increases in the number of young people in the Children's
Hearings System.

These issues are discussed in more detail below.

Older than 18?

71.

72.

73.

74.

75.

76.

Evidence from Professor Elaine Sutherland, CYCJ and Howard League Scotland
noted that recent research, including an evaluation of the available evidence from a
number of studies, suggested that brain maturation does not take place until later

than previously thought, until a person's mid-late 20s. 23

Their evidence explained that 16 and 17 year olds are not biologically equipped to
make reasoned decisions at all times. In its written evidence, Howard League
Scotland noted that some nations extend youth justice provisions for this reason,

citing the example of Austria which has such provisions up to the age of 27. 24
Alasdair Hogg of SCRA stated—

E2) When we look at development, particularly brain development and the ability to
make good decisions, the evidence is that a person can be 25 or 26 before

their brain is fully mature and developed. 25

As a consequence, while welcoming the increase in age to 18, organisations
including the CYCJ and the CYPCS have suggested that it is the minimal
acceptable age rather than the maximum age to define as a child within the justice

system. 26 1 their view, an increase to 18 is seen to be a "good start", rather than
the end point.

When giving evidence to the Criminal Justice Committee on 29 March 2023, Sue
Brookes of the Scottish Prison Service explained—

£ there is room for a discussion around what it would mean to go beyond the age
of 18, based on the evidence, because the 18 to 21-year-olds have a very
similar background to those under the age of 18. Many of them have been in

care and they have all sorts of learning difficulties 21

The Committee heard from some withesses who suggested that the Scottish
Government could raise the age of referral further, citing research from the
University of Edinburgh which concluded that, during adolescence and within
normal individual development, there is an imbalanced growth between the regions
of the brain governing emotion and mood and those involved in executive functions;
the latter is the last to reach maturity, leaving adolescents with immature and
compromised core cognitive abilities for much of this developmental period.

12



77.

Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

The research stated that—

E2 This immaturity, when coupled with the increased motivation to achieve
rewards observed to coincide with puberty, is thought to be the most likely
underlying mechanism contributing to the poor problem solving, poor

information processing, poor decision making, and risk-taking behaviours often

considered to typify adolescence. 28

Consistency with other legislation

78.

79.

80.

Although this Bill will define a "child" as a person under 18, for the purposes of the
justice system, this definition of a "child" is not consistent across all legislation. As a
consequence there are some tensions between this Bill and others in respect of—

* participative vs protective rights
+ the definition of a child in relation to parental rights and responsibilities
+ duties upon public sector or local authorities when providing adult social care

* housing

In their evidence, the Faculty of Advocates, 29 Police Scotland, 30 social Work
Scotland, 31 professor Elaine Sutherland, 32 professor Colin McKay 33 and the
Scottish Biometrics Commissioner 3* highlighted some of these inconsistencies.

These are explored in more detail in the next sections of this report.

Protective vs participative rights

81.

82.

83.

84.

In her evidence to the Committee, Professor Elaine Sutherland noted some
examples where 16 and 17 year olds are currently considered to be adults in Scots

Law, including marriage, registering a civil partnership and voting in elections. 35

Professor Sutherland goes on to say that maturity is not an “all or nothing” state and
that individuals mature at different times for different purposes, something
embodied in the concept of “evolving capacity” articulated in Article 5 of the
UNCRC.

Children's rights in the UNCRC are often divided into groups, including Protection
and Participation.

Protective rights ensure children are protected from acts of exploitation or abuse, in
the main by adults or institutions, that threaten their dignity, their survival or their
development; for example:

+ protection from abuse and neglect (Article 19)
+ the regulation of child labour (Article 32)

+ protection and care in the best interests of the child (Article 3).
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85.

86.

Participative rights provide children with the means by which they can engage in
those processes of change that will bring about the realisation of their rights, and
prepare them for an active part in society. They include, for example:

+ the right to express their views and to be heard in legal proceedings (Article 12)

» freedom of expression and the right to information (Article 13). 36

When giving evidence to the Committee, the Minister for Children and Young
People and Keeping the Promise acknowledged that there are inconsistencies, but
that in and of itself does not mean that there is confusion—

£ in Scotland, there are a number of definitions of a child, and there are age-
based laws that allow, for example, 16-year-olds to live independently, but
complexity does not necessarily mean incoherence.

In some instances it can be appropriate to treat young people in the same way
as adults, and that will strengthen their rights, but in other contexts, such as
diverging from the criminal justice system...treating young people in a different

way from adults will strengthen their rights. 37

Parental rights and responsibilities

87.

88.

89.

90.

9.

In their evidence, the Faculty of Advocates, Professor Sutherland and East Lothian
Council Children's Services highlighted potential issues in respect of 16- and 17
year olds referred to a children's hearing on welfare grounds, specifically in relation
to the rights and responsibilities of their parents.

They noted that section 1 and section 2 of the Children (Scotland) Act 1995 define a
child, for the purposes of all parental rights and all but one parental responsibility
(that being the responsibility to provide the child with guidance), as a person under
the age of 16.

These contributors raised concerns that, as result of the change proposed in
Section 1 of this Bill, a 16 or 17 year could be referred to the Children's Hearings
System "due to a lack of parental care", despite the parents not holding any rights
nor any responsibilities that would mean that the child was within their legal care
and control.

The Faculty's evidence further highlighted that section 74 of the Children's Hearing
(Scotland) Act 2011 imposes a duty on relevant persons such as parents to attend a
Children’s Hearing and makes non-attendance a criminal offence. It noted that this
would persist despite parents no longer possessing any parental rights and only

one parental responsibility, to provide the child with guidance, over the age of 16. 38

Section 200 of the Children's Hearing (Scotland) Act 2011 also defines a relevant
person as a parent or guardian who holds parental rights or responsibilities. A
child’s parents retain responsibility for guidance in relation to a child from 16 up to
18 years old. Parents would remain defined as relevant persons for the purposes of
the 2011 Act and thus, (as per Rule 26 of the Rules of Procedure in Children’s
Hearings 2013) would be entitled to receipt of all papers and information to be
considered by the Children’s Hearing.

14
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In its written evidence, SCRA highlighted that there are provisions that enable—

» relevant persons to be excluded from proceedings at a children’s hearing or
sheriff court, and

» papers to be withheld from a relevant person. 39

The Faculty of Advocates suggested that these provisions relate to when a
disclosure is likely to cause significant harm to the child. It stated that, should this
not be the case, there isn't an opportunity for the child to choose to keep this
information private.

The Faculty contrasted this with the situation in the criminal justice system, whereby
a 16 or 17 year old is able to keep such information from their parents or guardians.

Duties upon public sector / local authorities

95.

96.

97.

98.

99.

100.

101.

In their evidence to the Committee, Social Work Scotland, East Lothian Council
Children's Services and Professor Colin McKay from the Centre for Mental Health
and Capacity Law at Edinburgh Napier University raised questions as to how this
Bill would interact with other legislation, including the Adult Support and Protection
(Scotland) Act 2007, the Adults with Incapacity (Scotland) Act 2000 and the Mental
Health (Care and Treatment) (Scotland) Act 2003.

While these Acts cover different aspects of care, they all concern vulnerable adults
and define an 'adult' as anyone aged 16 or over.

Social Work Scotland stated that there was a lack of clarity as to how all the
legislation would interact, and which would take priority. In its written evidence,
Social Work Scotland explained—

E2 Adult Support and Protection legislation sets out specific skills and criteria for
use of legislation with a vulnerable adult from the age of 16 onwards, including
whether a child or adult protection approach is most appropriate. Will the

proposals in the bill remove this flexibility 4°

Professor McKay highlighted the recent review of Scottish Mental Health Law and
noted that, as a result of the Children (Care and Justice) (Scotland) Bill, 16 and 17
year olds who are at risk could be subject to at least two different protective
procedures with different criteria for intervention, different possible measures, and
different organisational structures.

The Review's final report stated that it was conceivable that, should the Bill become
law, a 17 year old could be subject to measures under the Mental Health Act, the
Adults with Incapacity Act, the Adult Support and Protection Act, Children’s

Hearings System and child protection legislation at the same time. 41

Professor McKay made clear that this did not mean that the age of referral should
not be raised however, he stated that "it does argue for much greater alignment of

laws and structures and better management of the transitions." 42

Professor McKay also noted the finding from the Scottish Mental Health Law
Review that a large percentage of the children affected by child protection
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102.

103.

legislation or involved in the criminal justice system will also have mental health
issues or mental disabilities. He highlighted, however, that the legal and care
systems are completely distinct, often leading to children and young people
bouncing around the system and meaning that no single judicial body can ensure

that the whole system meets the needs of the child in a holistic way. 43

The review called for the work to develop a holistic and child-centred system of care
and support for children, including the implementation of the Promise and the
incorporation of the UNCRC, to include a focus on how to better align care and

support for children and young people with mental or intellectual disabilities,

including where compulsory measures are required. a4

The Review also recommended that the Scottish Government and partners
consider a unified tribunal jurisdiction for different compulsory interventions or

provisions to enforce the rights of the child. 45

Homelessness

104.

105.

In its evidence, East Lothian Council Children's Services highlighted that new
housing legislation proposed 16 and 17 year olds at risk of homelessness, be
treated as children and receive assistance from children’s social work.

The Faculty of Advocates noted that the complexity of legislation was identified as
an issue in the Promise and suggested that the Children (Care and Justice)
(Scotland) Bill will exacerbate the problem. It therefore advocated a root and branch
review of the definition of "child" across Scots law, to ensure consistency and
reduce complexity.

106.

107.

The Committee recognises the concerns raised by many stakeholders, in relation
to how the provisions in this Bill may interact with a range of existing legislation
pertinent to children and young people. The Committee believes that, ahead of
Stage 2, there should be detailed analysis of all such legislation and
consideration of how best to ensure an alignment of approach, which takes into
account both children’s need for protection and their evolving capacity to
participate in decisions affecting them.

The Committee also notes the suggestion from the Faculty of Advocates that a
root and branch review of the definition of "child" across Scots law be carried out,
to ensure consistency and reduce complexity and asks the Scottish Government
for its view of this suggestion.

17.5 years rather than 18?

108.

109.

In its Financial Memorandum, the Scottish Government states that 17.5-years is
likely to be the practical cut-off for offence referrals to the Children’s Hearings
System as otherwise there would not be enough time for grounds to be accepted
(or established where required), an order to be made and services put in place.

In its written evidence, Children 1!, Who Cares? Scotland, Clan Childlaw, Together
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Scotland and Includem expressed their concerns about this cut-off, with Includem
stating—

E2 The justification based on the time taken at the procedural level — including
referral to the Principal Reporter, time to convene a hearing and then put
meaningful measures in place to have effect — appears to prioritise what is
suitable for the processes of institutions. While we understand the importance
of maintaining the hearing system as a model for children, this justification fails
to put the best interests of the child as the primary consideration. We are
concerned that the reasoning that this is to protect their rights as future adults
does not reflect their current rights as a child under the United Nations
Convention on the Rights of the Child, which exists in recognition of the special
protections needed by children. Given the Bill builds in opportunity for the
Hearing to recommend continuation of support into a child’s 18th year, we do
not understand why this presumption has been made for referrals and strongly

support its removal. 46
Laura Pasternak of Who Cares? Scotland concurred—

E2 we know from the United Nations Committee on the Rights of the Child’s
general comment 24 on child-friendly justice that the relevant date in human
rights standards is the date when the harmful behaviour happened. Therefore,
if the processes are not in place in time for the person to go through the
children’s hearings system before they pass 18, they should still be dealt with

through the children’s hearings system. 47

In its written evidence, Children’s Hearings Scotland noted that, at present, it takes
an average of around nine months from referral to a children’s hearing to a
substantive decision being taken, due to the time taken for grounds for referral to be
established. Discussions around joint referrals can add further time prior to the
referral.

Children’s Hearings Scotland called for further exploration about how these
timescales could be expedited, and/or alternative more timely interventions could be
made available for a children’s hearing. At present, until grounds for referral are
established, interim orders are only possible if they are a matter of urgent necessity.
This high threshold, coupled with the length of time it can take to prove offence
grounds, means that there may be limited time for the children’s hearing to put in

place compulsory support before the child turns 18. 48

In her evidence, the Minister for Children and Young People and Keeping the
Promise stated that "Logically, there absolutely has to be a cut-off somewhere."
However, she noted that while the Scottish Government is "saying 17 and a half at

the moment, but the cut-off date is not yet formalised." 49

114.

The Committee notes that the Financial Memorandum sets 17.5 years as the
likely effective cut-off date for referral to children's hearings on offence grounds.
This decision appears to be based primarily around the length of time it might
take for a case to be processed, rather than any factors relating to the child’s best
interests.
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115.

116.

117.

118.

The Committee remains unconvinced that reducing the age to 17.5 years for
these purposes is a) in the spirit of the Bill and b) compliant with the age-
appropriate justice provisions set out in the UNCRC, which state that it is the age
at which the alleged offence took place that should be used to determine how the
child’s case is disposed of.

Whilst noting that the most serious offences will continue to be dealt with via the
Lord Advocate’s Guidelines, and therefore may end up in court, the Committee
acknowledges that, in order to be compliant with UNCRC, any young person up
to the age of 18, who is accused of an offence, should have access to age-
appropriate justice.

The Committee is concerned by evidence heard around the timescales from
referral to a children’s hearing to a decision being made being too long. The
Committee therefore calls for further exploration about how these timescales
could be reduced.

The Scottish Government should also explore how providing support to young
people beyond 18 may impact on the Children’s Hearings System.

Unintended consequences

119.

120.

121.

The Committee heard that 16 and 17 year olds may have needs that younger
children do not, such as transport and housing. Some may also have children of
their own.

Given that 16 and 17 year olds who are subject to a CSO can already be referred,
there may already be arrangements in place. However, additional resources are
likely to be required at local authority level, to ensure that adequate support is put in
place.

Chloe Riddell of The Promise highlighted the importance of such resources—
B2 we need to ensure that the supports are in place to uphold those children’s

rights; otherwise, we will just be making legal orders in the absence of support.
50

More serious offending and complex cases being considered by
the Children's Hearings System

122.

123.

The Rights Respecting? Scotland’s approach to children in conflict with the law
report stated that, in 2017/18, 1,776 children aged 13-18 were prosecuted in courts
in Scotland. 99% of those were aged 16-17.

Of those 1,776—

» 689 were miscellaneous (which includes breach of the peace, common assault,
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124.

125.

126.

127.

128.

129.
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drunkenness)
» 437 were ‘other crimes’
* 195 were crimes of dishonesty
» 206 were motor vehicle offences
* 115 were non-sexual crimes of violence
* 91 were prosecuted for fire-raising or vandalism, and
* 43 were sexual crimes.

Most children under 16 who are charged with an offence are not referred to the
reporter but are responded to through early and effective intervention, such as a
referral to a targeted intervention for instance, a fire service programme, training
and employment or substance use service. SCRA envisages that this will remain
the case, and will continue to be appropriate, for 16 and 17 year olds, should the Bill

be passed. 51 Therefore those young people would not be affected by the
provisions in the Bill.

In its evidence, Clan Childlaw noted that whilst the Bill might change how the vast
majority of children who commit the less serious offences are treated, it would be
unlikely to change the response for the small but significant number of children
committing more serious offences. Clan Childlaw stated these children would still, in

the majority of cases, go to an adult court. 52

Should there be an increase in the numbers of serious offences referred to the
Children's Hearings System, however, several stakeholders, including Scottish
Women's Aid, Aberdeenshire Council, Victim Support Scotland and Rape Crisis
expressed concerns as to how children's hearings would navigate the complexity of
such cases and balance the competing needs and rights of those affected.

In its evidence to the Committee, Rape Crisis highlighted its experience of
supporting survivors who are victims of serious sexual violence and rape, where
those cases have been dealt with by the Children’s Hearing System. It is concerned
that the Bill, policy memorandum and explanatory notes do not acknowledge victim
dissatisfaction with the current system of dealing with those offences or the issues
that victims have previously raised.

Rape Crisis stated—

£ At present, we would be concerned about an increase in the number of cases
for serious sexual offending being dealt with in this forum because of the
difficulties that survivors have experienced and would urge that a focus is given

to improving this, especially if there may be an increase in the number of these

cases being heard by a hearing. 53

These organisations stressed that it was critical that appropriate and robust training
is given to all those involved in handling such cases via the Children’s Hearings
System. Kate Wallace of Victim Support Scotland noted—
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130.

131.

132.

133.

134.

135.

136.

EZ) One concern that has been raised with us is about the domestic abuse that we
are seeing in relation to those we are supporting in that age group. Given the
increasing number of young people who will be going into the hearings system,
we must ensure that the right training, support and information go to panel
members, panel chairs and others, so that they are equipped to deal with those

situations as well as with the more serious offences that may come to them. 54
Education Scotland highlighted—

E2 For some offences it would require a highly skilled and experienced Panel. Is
there currently this capability and does the capacity extend geographically to all
areas? These issues would need to be satisfied before some offences could be

addressed in the CHS [Children’s Hearings System] rather than court. 55

The need for training has also been raised by many other stakeholders including
the Mental Health Foundation which noted that, in light of the potential expansion of
the Children’s Hearing System’s remit and caseload, it is vital all those working
within this system receive appropriate training and support to respond to the mental

health and wellbeing needs of the children and families they are in contact with. 56

While welcoming the provisions in this section, St Mary's Kenmure, a secure care
provider, acknowledged that it would lead to a significant increase in the number of
young people who required attendant assessment and support, with an associated
impact on resources and capacity.

It highlighted that there would still be a role for jointly reported cases for the most
serious or persistent concerns involving young people who cause harm. In such
cases, shared oversight and decision making will be important and it advocated
knowledge exchange and sharing, adding—

B2 "We believe there is a need for investment into the training, support, and
understanding of the panel members to enable them to identify the critical few

and those with forensic needs." 57

This additional training is not only advocated for panel members. Children 1st
highlighted the role that the Safeguarders Panel plays. It described the Panel as a
diverse range of independent professionals based across Scotland, who can be
appointed by a children’s hearing to provide a separate, rights-based perspective
on the best interests of the child.

Children 1st stated that Safeguarders are well equipped to take on this role for
increased numbers of older children, however, it noted that "there will be further
training and upskilling required, for example around issues such as housing and risk

of homelessness and young parents, alongside recruitment." 58

While of the view that there is no sound basis for the two-tier approach which exists
at present, the Law Society of Scotland noted the challenge with volunteer
Children's panel members who are not experienced in dealing with children
accused of a crime, and potentially have not received the appropriate level of
training (including trauma informed training) which is required to fulfil their role.

20



Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

137.

138.

139.

140.

The Committee acknowledges the considerable effort and commitment of the
volunteer Children's panel members, chairs and staff in delivering a Children’s
Hearings System across Scotland.

The Committee recognises that there will be an increase in 16 and 17 year olds
being referred on offence grounds as a result of this Bill, and that some of these
offences will be more serious in nature.

The Committee further recognises that there will be an increase in 16 and 17
year olds being referred solely on welfare grounds, and that some of these young
people will have complex needs.

The Committee believes that it will be critical for all panel members to receive
training to equip them to respond effectively to these young people.

Upholding legal rights within the Children's Hearings System

141.

142.

143.

144.

145.

146.

The Committee heard that when a child is referred to a children’s hearing on
offence grounds, they are not automatically provided with legal representation.

Katy Nisbet of Clan Childlaw explained that offence grounds are libelled' in the
same way as a criminal charge would be, including reference to the crime and the
behaviour that supports that the crime has been committed. Where these grounds
are agreed by the child (without a hearing on evidence, and with no automatic right
to legal advice) they can be disclosed in PVG checks years later, potentially
impacting on employment opportunities in later life. The child will only be referred to
a solicitor if they refuse to agree the grounds, or don't appear to understand the
grounds. In which case, the matter is referred to the sheriff Court for what is known
as a proof hearing.

Although advice by way of representation [ABWOR] can be applied for, it is
considered on the basis of a means and merit assessment. In other words, it is not
granted as a matter of right, nor is there any duty on the part of the Children’s
Reporter to ensure a child knows about this option to obtain legal advice.

In the view of Clan Childlaw, the seriousness of the consequences of agreeing
offence grounds — that it will be treated as a criminal conviction in certain disclosure
contexts — is not adequately explained, neither is the potential impact of the

disclosure of the criminal offence. 59

Clan Childlaw therefore called for automatic legal representation for children when
being presented with offence grounds and for this to be addressed in this Bill. 60

Who Cares? Scotland and CYPCS concurred, with Megan Farr of CYCPS stating—

i The formal statement of the complaint or ground of the charge in a civil or criminal
prosecution, an indictment
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| whole-heartedly agree with Katy Nisbet on legal representation when there
are offence grounds. We have come across young people who have contacted
us who had not realised that they had, in effect, pleaded guilty when they were

asked whether they accepted offence grounds. 61

147. The Committee notes the publication of the Hearings System Working Group's final
report on 25 May. The report recommended significant changes which, the group
hopes, will lead to a much strengthened and more robust tribunal. Among its 97
recommendations were—

Children's hearings must be inquisitorial, non-adversarial tribunals

The Reporter must ask children and their families for their views, at the point of
referral, when they are considering whether they need the legal support of the
children’s hearing.

The reasons that the system has become involved in children’s lives (grounds)
must be established prior to a children’s hearing taking place: there will be no
more ‘Grounds Hearings’.

The decision-making model must change so that the Chair of the Hearing is a
highly skilled salaried professional, accompanied by two remunerated Panel
Members.

Children should have an opportunity to meet their Chair before their hearing
and the Chair should be the same person every time they attend. Where
possible, the Chair should be the same person for brothers' and sisters'
hearings too.

At a children’s hearing, children and families will be actively encouraged to
participate and share their views and should feel like they are working
alongside the Panel.

As part of this, there must be a coordinated approach to establishing an
appropriate, considered, and non-judgmental language of care across the
country, which children and their families find easier to understand.

There must be closer links between local authority decision-making and the
Children’s Hearings System, including a closer link between the orders made
by a Hearing and the Child’s Plan.

Children must not be in the Children’s Hearings System for longer than needed
(there will be no ‘drift and delay’) and children and their families must be well

supported after a Hearing takes place. 62

148. The recommendations are intended to ensure—

more continuity so that young people don’t have to repeatedly tell their story to
anonymous adults who are about to make big decisions about their lives;

the use of more appropriate language and an environment which is more
conductive to children's understanding of the process and purpose of hearings;
and
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 greater oversight of the implementation and conduct of orders. 63

149.

150.

The Committee recognises the concerns of stakeholders regarding the potential
for young people to accept offence grounds without understanding the full
implications of that decision.

The Committee notes the recommendation from the Hearings System Working
Group report that children should be fully informed of their right to legal
representation and also that there should be an exploration and understanding of
whether the current mechanism for them to access legal aid and their right to
legal support is sufficient. The Committee supports these recommendations and
believes, should the current mechanism be found to be insufficient, that children
be provided with legal representation in all cases where a child is attending a
Children’s Hearing on offence grounds.

Capacity to cope with increased referrals to the Children's
Hearings System

151.

152.
153.

154.

155.

156.

157.

In 2021/22, 10,494 children in Scotland were referred to the Children's Reporter:
+ 8,691 on non-offence grounds
+ 2,398 on offence grounds.

The figure of 10,494 children equates to 1.2% of all children in Scotland.

Within this, 1.0% of all children were referred on non-offence grounds and 0.5% of

all children aged between 8/12 64 and 16 years were referred on offence grounds.
65

The number of children referred to the Reporter has increased for the first time
since 2006/07, following 14 consecutive years of decrease. The Reporter suggests
that this is most likely an impact of Coronavirus and lockdowns rather than any
wider system trend. Therefore, any conclusions drawn from this data should be
treated with caution.

In 2020/21, 595 children aged 16 and 17 were proceeded against in a criminal
court.

SCRA forecasts an additional 3,900-5,300 referrals of between 2,600-3,400
children as a result of extending the age of referral as proposed. It is important to
note that referrals do not always lead to a hearing being convened, however, each
referral will need to be considered by the Children’s Reporter to decide the most
appropriate course of action. In terms of hearings, the forecast is for an additional
80 to 150 hearings on offence grounds and 650 to 1,200 on non-offence grounds
annually, equating to 730-1,350 additional hearings per year.

The Committee notes with concern that the costings provided in the Financial
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158.

159.

160.

161.

162.

163.

164.

165.

Memorandum were based on the lower estimated number of hearings. In her
evidence to the Finance and Public Administration Committee, the Minister
accepted that the higher figure should have been used. She committed to using that

higher estimate in the updated financial costings. 66

In its evidence, Children's Hearing Scotland expressed confidence that it could
successfully recruit the estimated 270 additional panel members it will need as a
result of changes brought about by the Bill, as well as 50 more members of staff to
support their work. Panel members, and most staff, are volunteers.

The Committee heard that not only will Children's Hearings Scotland require this
significant recruitment and training of new of panel members but will also require
the upskilling of current panel members and staff.

While supportive of the provisions in the Bill to raise the age of referral to the
Children's Hearings System, concerns were raised by some stakeholders as to
whether there will be sufficient capacity to manage this expansion.

Multiple contributors including Police Scotland, Inspiring Scotland, Sheriff David
Mackie and SCRA noted the Bill will lead to an increase in the number and range of
cases being dealt with by the Children's Hearings System, including offence cases
and called for the required "capacity and resource requirements, essential training

and support" 67

Police Scotland stated that any changes and increase in the powers of the CHS
must have meaningful support and services behind such commitments. It is its view
that "such a rightly ambitious vision for our children and young people must be

matched by an investment in resource, including equipping professionals to meet

these expectations." 68

Sheriff David Mackie, independent chair of the Hearings System Working Group,
stated—

E2 16 and 17-year-olds coming into the system will undoubtedly challenge the
system’s capacity. Our ambition is to reduce the number of children and
families who come into the children’s hearings system in the first place, hence
the emphasis on the wider child protection regime contributing to the call for
more and better services to support families.

We are therefore effectively adding to the call for greater capacity and early

support, as well as for social work services. 69

Numerous contributors highlighted the potential impact that the Hearings System
Working Group's recommendations could have on the system. They highlighted the
importance of sequencing the changes envisaged by the Bill, the Hearings System
Review and the Promise, to ensure that any changes are planned for effectively,
coordinated and introduced in a logical order.

COSLA and Social Work Scotland emphasised the need for not only the changes to
be fully funded, but also consideration to be given to wider staffing needs and
capacity of the sector to manage further change, including, the sequencing of any
changes resulting from the bill.
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Social Work Scotland cautioned that without all these aspects being considered
ahead of any decisions about implementation timescales, the bill will not achieve its
purpose and risks placing further pressure and stress on an already stretched
workforce, impacting further on recruitment and retention and capacity to meet the
goals of the Promise.

Police Scotland noted that it has been consulting with the Children’s Hearings
System Review Working Group and added that having a Children’s Hearings
System equipped in both capacity and capability will be essential to fulfil any of the
options presented in the Review.

168.

169.

170.

171.

172.

173.

174.

175.

The Committee recognises the importance of the work that is carried out by panel
members and staff, social work teams and a wide range of other agencies,
currently working to support children and young people referred to the Children's
Hearing System. It acknowledges that the measures in this Bill will increase those
referrals, increasing the number of hearings and the complexity of the cases
before panel members. Recognising the additional pressures this may place on
the Children's Hearing System and agencies supporting it, the Committee
believes it is crucial that these factors are fully costed and taken into account
when the Scottish Government updates the figures currently set out in the
Financial Memorandum.

The Committee therefore notes the Minister's evidence to the Finance and Public
Administration Committee that costings for the Bill will be updated to reflect the
skills and training needs required as a result of the Bill, and be based on the
higher number of projected hearings.

These updated costings must be provided ahead of the Stage 1 debate.

The Committee acknowledges the significant resourcing and training challenges
that implementation of this Bill will pose to a number of key agencies, including
Children’s Hearings Scotland, SCRA and local authorities.

The Committee also notes the reassurances provided in evidence, for example,
by Children’s Hearings Scotland, that this resource will be in place ahead of the
Bill's implementation (e.g. in relation to the recruitment of additional panel
members).

However, given the significant risks associated with these recruitment, resourcing
and training challenges not being met, the Committee urges the Scottish
Government to work with Children’s Hearings Scotland to set clear targets and
timescales for the recruitment and training of new panel members and to outline
what additional actions will be taken to address any deviation from these targets/
timescales in a timely manner.

The Committee also urges Children’s Hearings Scotland to monitor and report
upon the retention of existing panel members, in order to identify whether the
changes brought about by the Bill are negatively impacting upon this.

The Committee notes the recommendations of the Hearings System Working
Group final report, The Hearings for Children. The Committee further notes,
should all the recommendations be implemented, this would have a significant
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impact on the way the Children's Hearing System works. The Committee urges
the Scottish Government to set out how this will affect the timescales for
implementing the measures in this Bill.

Section 2: Compulsory supervision orders:
directions authorising restriction of liberty

176.

177.

178.

179.

180.

181.

182.

The explanatory notes state that a children’s hearing may make a CSO in relation to
a child, if it is satisfied that it is necessary to do so for the protection, guidance,
treatment or control of the child. Section 83 of the Children's Hearings (Scotland)
Act 2011 explains that a CSO is an order that may include any of the measures
listed in section 83(2). One of those measures is a requirement that the child reside
at a specified place.

If a CSO includes that type of requirement, it may also include a direction
authorising the person in charge of the place where the child is to reside to restrict
the child’s liberty. That person may do so to the extent considered appropriate when
taking account of the terms of the CSO.

Section 2 of this Bill amends section 83 to make it explicit that any such direction
does not include authorisation to deprive the child of their liberty. If a children’s
hearing considers it necessary to deprive the child of their liberty, it must instead
include in the CSO a secure accommodation authorisation. That measure attracts
special legal safeguards for the child’s protection.

In its evidence to the Committee, SCRA agreed that it would be helpful to clarify
that a measure made under 83(2)(b) of the Children's Hearings (Scotland) Act 2011
does not include authorisation to deprive the child of their liberty. However, it noted
that this measure is not often included in a CSO and, therefore, suggested that its

practical benefit will be very limited. 70

In its written evidence, the Good Shepherd Centre - a secure accommodation
provider, assumed that the intention of this provision is to ensure that children are
only deprived of their liberty when absolutely necessary, and that by 'tightening' this
area of law, the risks of children being deprived of their liberty in a place not

equipped or regulated to do so will be lessened. 7

However, it remarked that, when coupled with the Scottish Government's revised
registration process for services seeking to register as fit to care for children in
deprivation of liberty settings, this will re-enforce the nature of ‘secure
accommodation’.

The Good Shepherd Centre also warned of 'unintended consequences', stating
that, as currently drafted, this provision appeared to restrict opportunities to provide
'close support', a service which provides intensive support but is less restrictive than
secure care, which could act as a bridging support for some, following a period of

secure care, to ensure that they don't experience a 'cliff edge' in their support. 2
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Section 3: Compulsory supervision orders:
prohibitions

183.

184.

185.

186.

187.

188.

189.

190.

Section 3 extends the list of measures that can be included in a CSO, adding
measures to prohibit a child from entering a specified place, type of place or area.
This is intended to give children’s hearings a greater choice when deciding on
which measure or combination of measures to include in a CSO.

The Bill's Explanatory Notes state these measures could be used—

g2 ...to protect someone who is considered to be at risk of harm or harassment
from the child by, say, prohibiting the child from entering the person’s home or
place of work. Alternatively, it may be used to prohibit the child from entering an

area or premises where the child is at risk of being exploited. 73

While welcoming the possible use of these CSOs on those who have harmed,
Includem, Good Shepherd Centre, Aberdeenshire Criminal Justice Social Work
Service and Victims Support Scotland all raised concerns about them being applied
to young people at risk of exploitation or harm.

These organisations were all clear that this would put the onus on victims to avoid
certain locations and environments where they may be harmed, rather than dealing
with the people perpetrating the harm. Concerns were also raised that, should
victims fail to adhere to the measures, it may have the unintended consequence of
increasing their contact with the Children’s Hearing System and leading to more
restrictive measures on them.

While these measures would not be subject to monitoring arrangements in the
same way as Movement Restriction Conditions (MRCs), which will be covered in
more detail later in this report, any breach of prohibitions would lead to a review of
the CSO by a children's hearing.

CYCJ, Scottish Women's Aid, Rape Crisis Scotland, Includem and Aberdeenshire
Criminal Justice Social Work Service welcomed the power to prohibit a child to
enter a particular location or to communicate with an individual in the context of
protecting others from harm, with Includem expecting that these measures would

most likely to be used when a child has been accused of targeting another person

or persons. 74

However, Rape Crisis Scotland and Scottish Women's Aid questioned how these
would be enforced. They were concerned that without clarity as to the governance
and monitoring of these CSOs, the provisions would fail to address the risks to

victims of domestic and sexual assault. 75

Children's Hearings Scotland similarly questioned how non-compliance would be
dealt with. It noted that while the explanatory notes refers to a ‘breach’ of these
measures, there seems to be no recourse if a prohibition was not complied with.
Children's Hearings Scotland stated that it would therefore be helpful to further
clarify how these new measures will be implemented, monitored and reviewed and

how the measures will protect children at risk of offending and/or at risk of harm. 76
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191. In its written evidence, Children's Hearings Scotland and SCRA also highlighted
that a CSO and interim CSO can already include a measure that requires the child
to “comply with any other specified condition” (section 83(2)(h) of the 2011 Act).
This wide power means that a children’s hearing can already include in a CSO a
measure in identical terms to the proposed measures in section 3. As a result,
SCRA considers this section to be unnecessary.

192. The Committee recognises the concerns of stakeholders that these provisions
could lead to putting the onus on victims to avoid people and locations that could
be harmful to them.

193. The Committee also notes the lack of clarity as to how these measures would be
monitored and enforced.

194. The Committee therefore asks the Scottish Government to set out how
prohibitions will be implemented, monitored and reviewed and how they will
protect children at risk of offending and/or at risk of harm.

Section 4: Compulsory supervision orders:
movement restriction conditions

195. Movement restriction conditions (MRC) are measures in a CSO which restrict a
child’s movements and require the restrictions to be monitored by way of an electric
monitoring device, i.e. a tag. An MRC has to be accompanied by an intensive
support package around the child.

196. Currently, under section 83(4) of the 2011 Act, a CSO may only include a movement
restriction condition if two of the following requirements are met—

» The hearing or the sheriff is satisfied that it is necessary to include an MRC in
the order AND

» The child has previously absconded and is likely to abscond again, and if the
child were to abscond it is likely that the child’s physical, mental or moral
welfare would be at risk, and/ or

» The child is likely to engage in self-harming conduct, and/or

» The child is likely to cause injury to another person.
197. Section 4 changes the test so that there will now be two conditions—

« the child’s physical, mental or moral welfare is at risk

« the child is likely to cause physical or psychological harm to another person.
198. Psychological harm is defined in the Bill as including “fear, alarm and distress”.

199. A children’s hearing or sheriff may impose a movement restriction condition only if
one or both of the new conditions apply and it is considered necessary to do so.
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The criteria for authorisation of an MRC is currently the same as the authorisation
for secure accommodation, however, as a result of these changes, the criteria for
MRCs will be de-coupled. It will also be possible to apply an MRC without the
prerequisite of absconding.

The new test for an MRC moves to consideration of ‘harm’ rather than ‘injury’ and
also makes it clear that it can be applied where it is necessary to help the child to
avoid causing physical or psychological harm to others.

These conditions cover a broader range of circumstances than the current
conditions. For example, it might limit a child’s movement to avoid a certain address
where a known abuser lives, a place where there is a risk of sexual exploitation, or
a locale where the child is known to buy drugs.

The Committee heard evidence that MRCs are currently not widely used. Most
recent Scottish Government figures show that for all children up to the age of 18, an
average of 26 MRCs per year — 2 per month — over the past 4 financial years have
been in place.

When MRCs are imposed, they should be used for the shortest period possible and

are to be reviewed within six months 77 . However, the Policy Memorandum notes
that, as there have been very few MRCs used in practice, there has been no
evaluation of their usage.

With regard to the change to the threshold test, the Policy Memorandum states—

E2 The new test would mean the MRC would be available as an option for panel
members to protect both the child and others from harm where the child’'s
physical, mental or moral welfare is at risk. This would cover situations to stop
the child self-harming as well as to stop putting themselves at risk of further

conflict with the law by approaching a specified person or place. 8

In his oral evidence to the Committee, Alastair Hogg of SCRA acknowledged that
the bill widens the test for MRCs and therefore widens the opportunity for their use.
He stated that, as a result—

E2 there will have to be proportionality in the way that they are used, and as one
might imagine, significant thought will have to be given to guidance in that

respect, certainly for those making the decisions— that is, the panel members.
79

Indeed, the Minister noted that MRCs are designed to be less restrictive than
secure care and that "expanding the circumstances in which MRCs can be used will

mean that more children can be supported in that way." 80

Who Cares? Scotland highlighted a lack of protection for young people who are a
risk to themselves—
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210.

211.

212.

213.

214.

215.

216.

217.

218.

E2 We are deeply concerned at the subjectivity which will be required in
determining these specified conditions, in particular ‘moral welfare’. This order
would not be effective in protecting a young person who is at risk to
themselves. These orders put the onus, or punishment, on the child to remove
themselves from harmful or exploitative contexts rather than on the child

protection system to address the harm in the first place. 81

When a children's hearing is due to consider the possibility of secure care
authorisation, children are entitled to automatic legal representation ahead of that
hearing.

This is currently the case with MRCs, however, should the Bill be passed as
introduced, MRCs will be de-coupled from the criteria for secure care authorisation
and, as a consequence, this automatic right to legal representation will also
disappear.

Stakeholders were clear that an MRC absolutely restricts children's liberty 82 and in
the view of Clan Childlaw and CYPCS, imposition of an MRC can amount to a
deprivation of liberty.

Concerns were raised by Clan Childlaw, CYCJ, Who Cares? Scotland and Includem
regarding the lowering of the threshold to impose an MRC. The Bill moves this from
the child being "likely to cause injury to another person" to "likely to cause physical
or psychological harm to another person".

They explained that, as a result of the decision to de-couple the criteria from that
used for secure care authorisation, MRCs could potentially be used more frequently
and in circumstances disproportionate to the threat posed. With this in mind,
stakeholders called for the automatic right to legal representation to be reinstated.

Concerns were also expressed about the change in the wording of the test for an
MRC, from consideration of injury, to harm. Clan Childlaw and CYPCS stated that
the subjective nature of the new test would only be verified by the victim, as there
was no caveat of an objective measure as to what might equate to 'fear, alarm and
distress'.

Clan Childlaw stated that, while it may be understandable to change the second
criteria from injury to harm, in recognition of the potential psychological harm that
can be caused to the public by the behaviour of another, "the definition of
psychological used in the amendment opens up the possibility that a young person

may be put on an MRC for behaviour that falls well below any criminal threshold." 83

Clan Childlaw also highlighted that in legislation such as Harassment Act 1997 and
the Criminal Justice and Licensing (Scotland) Act 2010, an objective test is applied
to determining harassment or a breach, in that a consideration has to be made to

what a reasonable reaction would be to the behaviour. 84

CYPCS suggested that a qualification of "significant risk" or "severe harm" be used
to ensure that there was better protection against "disproportionate interference in

children's right to liberty." 85

When giving evidence alongside the Minister on 3 May, Debbie Nolan, the Bill Team
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Professional Adviser explained—

E2 We have tried to recognise in this context that injury might be broader than
physical injury. The previous test did not, in fact, specify physical injury, but our
concern was that that was how it was being interpreted in practice.

Panel members always had to determine that the child was likely to cause
injury to someone else; now the test is whether they are likely to cause physical
or psychological harm. We do not deem that to be necessarily a broadening

and we do not necessarily deem that it is more subjective. 86

Scottish Women's Aid welcomed the broadening of the test, although it cautioned
against the use of ‘psychological’ in the test as it risks pathologising victims. It

suggested a focus on emotional harm and trauma instead. 87

Victim Support Scotland similarly welcomed the broadening of the test but agreed
that there should be clearer guidance as to what might constitute “physical or
psychological harm". It also called for clearer guidance as to how the conditions of
the MRC will be communicated to victims (where appropriate) and how compliance

with the MRC will be monitored. &8

A child cannot “breach” an MRC as such, in the sense that it would not result in
automatic referral to a hearing. It is for the implementation authority to decide
whether the child is not complying with an MRC and if so, to give notice to the
reporter to require a review of the CSO. This will be an ordinary review hearing and
requires the standard period of notification, therefore it is not a process that is
designed to respond urgently to an emerging situation.

Victim Support Scotland, Scottish Women's Aid and Rape Crisis raised concerns
about a lack of clarity around the breach process. They all highlighted that it is
critical that victims are able to plan for their own safety and ensure that what
happened to them doesn't happen to anyone else. As such, a lack of information
and clarity around monitoring was unhelpful.

Children 1st similarly argued that enforceability and monitoring arrangements
around the new provisions are not yet clear enough and concluded—

E2 If there are no arrangements to practically monitor or enforce these conditions
beyond normal local authority monitoring arrangements, these should not be

presented as ‘protective’ options for other people. 89

When giving evidence to the Committee on 29 March, Claire Lunday of St Mary's
Kenmure, stated—

g2 There are occasions when an MRC can work effectively. However, more often
than not, at the disposal of our children’s hearings system, we are relying on a
traumatised and dysregulated child to assume responsibility for their own
regulation. That is a big ask and quite an unrealistic one. If the outcome of that
is a return to the children’s hearings system, where the consequences of not
meeting those requirements may result in an escalation and in further

restrictions, we are potentially setting children up to fail in that situation. 90

As noted earlier, MRCs involve not only monitoring a child with a tag but must also
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provide that child with intensive support.

CYCJ highlighted that, with the intensive support, the Bill allowed "creative" use of
MRCs which could ensure that fewer children are placed in secure care. 91

Alastair Hogg highlighted that it is the intensive support package put in place
alongside an MRC which makes the difference to the young person, rather than the
actual restriction of movement. He noted that this support could be put in place

without an MRC. 92

The need to ensure MRCs are accompanied by intensive support was raised by a
number of witnesses including Includem, Children's Hearings Scotland, Who
Cares? Scotland, The Promise and CYCJ.

The Bill doesn’t specify the surrounding support that should be available to those on
MRCs. Scottish Government internal figures (over the past four financial years)
show average annual costs of £13,719 for electronic monitoring. However, these
don't include the costs of the 24-hour support required for those on an MRC,
particularly for local authority social work.

While the Financial Memorandum accompanying the Bill states that the intention is
“not to promote wide-scale use”, it is concerning that it does not estimate costs
associated with changes to the MRC criteria.

In its evidence, CYPCS noted that when MRCs were first introduced, they came
with a package of intensive support but that this was no longer the case, stating—

g2 Our understanding is that this intensive support has fallen away in many cases.
Any proposal to extend the use of MRCs should also take this into account.

In its evidence to the Committee, Who Cares? Scotland stated that current
provision of intensive support was patchy across local authorities.

The Committee notes that, given how few MRCs have been imposed across
Scotland, some local authorities may lack experience of providing the support
around them, or even be aware of their obligations under them. For instance, in its
written evidence, Aberdeenshire Council queried what intensive support looks like

and who would deliver it. %3

As noted earlier, and by the Scottish Government in its Policy Memorandum, the
provision of an intensive support package is essential for the imposition of MRC.

Clan Childlaw raised concerns that should a child be placed on an MRC without an
intensive support package in place, it could be setting a child up to fail and, in that
case, could risk the being subject to more restrictive measures, including secure

care authorisation, as a result of non-compliance with the MRC. 94

In her evidence to the Committee, the Minister for Children and Young People and
Keeping the Promise reassured the Committee that the intensive support would be
available for children with an MRC—
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g2 an MRC is always associated with the child receiving intensive support. The
details of the intensive support that the child will receive will be contained in the
MRC child’s plan. The plan must be practicable to address the immediate and
longer-term needs of said child, with a view to safeguarding and promoting that
child’s welfare. MRCs can be highly individualised and flexible on a case-by-

case basis, depending on the child. 95

As noted earlier, the Minister also assured the Committee, and the Finance and
Public Administration Committee, that the Scottish Government would provide
updated costings, following Stage 1.

238.

239.

240.

241.

242.

243.

Whilst the Committee recognises that MRCs can provide an alternative to secure
accommodation, MRCs have the potential to significantly restrict a child’s liberty
and may in fact amount to a deprivation of liberty. As such, they should be
subject to a rigorous threshold test, to ensure that an MRC is a necessary and
proportionate response to the risks posed to or by the child. In all cases, MRCs
must be accompanied by an intensive package of support and their use time-
limited.

The Committee recognises that MRCs are only appropriate in very limited
circumstances and, in order for them to be applied successfully, they need to be
accompanied by a package of intensive support. The Committee is concerned
that potential costs for such support have not been included within the Financial
Memorandum. The Committee therefore urges the Scottish Government to set
out exactly how this will be resourced, when revisiting the costs associated with
this Bill.

The Committee has significant concerns in relation to proposals in the Bill to
amend the current threshold test and specifically the use of the term
“‘psychological harm”. Given the subjectivity of this term, the Committee agrees
with stakeholders that an objective test should be added, for instance a
qualification of “significant risk" or severe harm” or the test applied when
determining harassment which is that a consideration has to be made as to what
a reasonable reaction to the behaviour would be.

The Committee also believes that clear guidance and training should be provided
to panel members to ensure that decisions about such “severe harm” are taken in
an informed manner and applied consistently across Scotland.

Further, the Committee believes that the use of MRCs for these purposes should
be closely monitored to ensure they are used appropriately. The Committee
urges the Scottish Government to commit to bringing forward amendments at
Stage 2 to address these issues.

The Committee notes that a decision to impose an MRC should only be taken
where it is in the best interests of the child, a proportionate response to the risks
posed to or by the child, and where other less restrictive measures have been
fully explored. The Committee notes the Scottish Government’s stated intention
that MRCs should not be used more frequently in future than they are at present.
Again, the Committee requests that appropriate monitoring is put in place to
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244,

ensure that MRCs are used only when appropriate and also asks that the
Scottish Government carries out an evaluation of the use of MRCs and their
impact on the outcomes of the young people.

The Committee believes that the Scottish Government should urgently address
the issues identified in relation to the automatic provision of legal representation
i.e. to ensure that the child has access to a solicitor at the point at which an MRC
is being considered. It should amend the Bill at Stage 2 to ensure this important
safeguard is reinstated.

Section 5: Compulsory supervision orders: secure
accommodation authorisations

245.

246.

247.

248.

249.

250.

251.

252.

The 2011 Act sets out the conditions and requirements that must be met when
including a secure accommodation authorisation in a CSO. These include a
requirement for the children’s hearing or sheriff to be satisfied that a secure
accommodation authorisation is necessary, having considered all the other options
available.

The changes proposed in Section 5 of the Bill would adjust these conditions in order
to take into account the likelihood of a child causing physical or physiological harm
to another person.

In its written evidence, the Care Inspectorate stated that it was supportive of the
changes in this section as it will "provide clearer parameters to inform the

appropriate placement of children." 96

However, CYPCS expressed concerns that the Bill would result in conditions for a
secure care authorisation being too broad. Together Scotland raised similar
concerns.

Within this section, the same change is proposed to the threshold test for secure
care orders, medical examination orders and warrant to secure attendance, as was
the case with MRCs.

Consequently, CYPCS again advocated that a qualification such as “significant risk”
or “severe harm” be added. ¥’

Clan Childlaw also reiterated its concerns about the subjective nature of the test
and the definition of psychological within the Bill. As with MRCs, the organisation
called for the addition of an objective test.

With regard to these specific orders, Clan Childlaw also highlighted that the criteria
considers the risk of absconding. However, there is no reference in the criteria as to
how this risk should be balanced against the risk to the child from being placed in
secure care.
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253.

254.

As with section 4, the Committee believes that any threshold test should ensure
that a secure care authorisation is a necessary and proportionate response to the
risks posed to or by the child. The Committee is concerned that the new test is
too subjective without the addition of an objective test.

The Committee believes that this provision should be amended at Stage 2 of the
Bill's consideration.

Section 6: Provision of information to person
affected by child's offence and behaviour

255.

256.

257.

258.

259.

260.

261.

262.

Under the Children's Hearing (Scotland) Act 2011, the victim of an offence (or
person harmed by a child’s behaviour) can make a request for information from the
Children’s Reporter. For example, this might include asking about a final decision
on whether to arrange a children’s hearing or the final outcome of an arranged
children’s hearing. If the victim is under 16, a relevant person can make a request.

Information can be provided if it is appropriate to do so and where it would not be
detrimental to the best interests of the referred child or any other child.

Section 6 of the Bill proposes that, where practicable, the Children’s Reporter will
be required to inform a victim/person harmed by a child’s behaviour or their relevant
persons of their right to request information. The age at which a victim is considered
to be a child will also rise from 16 to 18 as a result of the Bill. In cases involving
under 18s, the Children’s Reporter will write to a relevant person for the child. The
term “relevant person” for the purposes of a children’s hearing is defined in the 2011
Act. It is usually a parent, but can also be any other person who has parental rights
and responsibilities (e.g. obtained via a court order).

During the evidence session on 22 March 2023, SCRA told the Committee that
under current practice the Children’s Reporter already writes to victims to advise
them of their right to request information. The proposed legislation would put this
practice into statute.

A person entitled to request information will not automatically receive it; they will
simply be advised of their right to request the information. In addition, where a
victim has expressed they do not wish to be contacted, the Policy Memorandum
states that this should be respected.

Multiple stakeholders, including CYCJ, Includem, The Promise, Who Cares?
Scotland, CYPCS and the Information Commissioner's Office, highlighted that any
change to the information sharing processes must achieve a rights-respecting
solution, to balance “the rights of the child who has caused harm with the rights of

the victim, who might well be a child, too.” %8

In her evidence to the Committee on 29 March, Kate Wallace of Victim Support
Scotland said there was currently a “lack of information sharing” 9

In his written evidence, Stephen Bermingham of Children's Hearing Scotland

35



Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

263.

264.

265.

266.
267.

268.

269.

explained that although the Reporter can inform a victim of the existence or
variation of a CSO, they are not able to provide specific detail, for example, if there
was a prohibition to visit the victim’s address or contact them. He clarified that this

will not be changed by the Bill. 100

Alasdair Hogg of SCRA stated that more than 2,500 letters had been sent to victims
or their relevant person last year, however, only 13-14% of people requested
information. While possible reasons for this low number were suggested, including
the lack of detail provided in an individual's case, there has not, as yet, been any

research as to why this number is so low. 101

Both Alasdair Hogg and Sheriff David Mackie agreed that research into this would
be helpful, to understand why the vast majority of victims, or their families, do not
want this information from SCRA.

Kate Wallace of Victim Support Scotland stated that the balance of rights in the Bill,
as currently drafted, isn't correct with the focus on the child who has harmed and
not as much on the child (or adult) who has been harmed. She went to explain that,
with regard to information sharing—

(2 if you are offended against by an adult, you can opt into a victim notification
scheme in order to get information if someone has escaped or absconded from
prison. You are also entitled to know when they are released. However, if, for
example, you have been subjected to a serious sexual assault by a child or
young person who ends up in secure care and goes through that route, at the
moment, you will not be informed about when they leave that secure

establishment. 192
In such circumstances, victims cannot effectively plan for their own safety.

When giving evidence on 26 April, Stephen Bermingham of Children's Hearing
Scotland stated—

E2 you would hope that, when that information could impact on the rights of a
child—for example, if another child could potentially be harmed—there would
be ways of sharing it at a local level that would not require legislative change.

The risk assessment around that would be hugely complex. It would have to
happen on a case-by-case basis, and it would have to look at the risk not only

to the victim but to the child who had caused harm. 103

In its evidence, the Law Society of Scotland stated that, given that such information
is available to witnesses if a child or young person is prosecuted in the criminal
courts, "it is reasonable for information to be given about conditions to keep the

child away from specific persons or places or to restrict the child to a property
v 104

during specific times.
Police Scotland similarly proposed that the information currently available to a
victim within the criminal justice system should also be available to a victim whose
case is dealt with in the Children's Hearings System, where it is possible and
deemed appropriate to do so. While acknowledging that it should be decided on a
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case by case basis, Police Scotland suggested that the default should be to share

that information. 105

When giving evidence to the Committee on 26 April, Ben Farrugia of Social Work
Scotland noted—

E2 We can probably operate in a very safe space around information sharing,
where we do not share inappropriate information, but we can reassure a victim

that they are being heard and listened to and that they can plan for their safety
106

Children 1st recognised that information sharing can play a critical role in the
recovery of victims. It stated that children and young people often report that current
practice is not adequate.

Children 1st stressed that this does not only apply to the individual outcome of a
particular case. There is also a lack of access to clear, basic information about the
system and how and why decisions are taken within it.

Children 1st stated that children and families wanted services to talk to them to
understand how the process currently works for them, and how it can be improved,
to make it easier to navigate. It stated that this would give children and families a

sense of control and efficacy and would support recovery from their experiences.
107

The organisation further stressed that it is important that improvements are made to
current practice in both the civil and criminal justice processes, and that information
sharing in respect of a hearing is not seen as an administrative task but rather as an
opportunity to help those who have been harmed towards meaningful recovery.

The Committee heard from CYPCS about its disappointment that the Bill doesn't
contain proposals to provide support for victims, including having a single point of
contact. CYPCS felt that such a measure, where people could go to find out about

other support, would be helpful for all victims, particularly child victims. 108

In its evidence, Children 1st stressed that ensuring child victims are offered support
to recover at an early stage is preventative in and of itself. However, it stated that
children and their families consistently report that the "disjointed systems supposed

to protect them most often cause them further harm and trauma and fail to help
|» 109

them recover from their ordea
The organisation highlighted its work, along with partners, on Bairns' Hoose. Based
on the Scandinavian Barnahus model, it stated that Bairns' Hoose will bring
together justice, health, social work and recovery support, ‘under one roof’ to best
meet the needs of child victims and witnesses.

The first Bairns' Hoose will be operational this year, however, Children 1st stated—

£ there is no clear alignment between the work on Bairns' Hoose and the
contents of the Bill as it stands. This is surprising given the commitment to roll
out the Bairns' Hoose model for all child victims and witnesses of violence was

set out in the Programme for Government 2021/22 and 2022/23. 110
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279. Kate Wallace of Victim Support Scotland concurred, stating that Bairns' Hoose was
designed to provide the continuity that victims need, and have been calling for. 111

280. While Police Scotland stated that Bairns' House may help to fill the gap, it
advocated additional support for a child and their family, including a single point of
contact to provide an explanation of the fairly complex process. It further advocated

that this support should extend to all people who have been harmed. 12

281. The Committee recognises that it is often challenging to balance the rights of
those offending against those of people harmed by that offending. This is
particularly true where both parties are children.

282. The Committee acknowledges the critical role that information sharing can play in
allowing victims to plan for their safety and wellbeing.

283. The Committee notes the call of some stakeholders, including Victim Support
Scotland, for a victim notification scheme to operate within the Children's
Hearings System as it does within the criminal justice system. The Committee
recognises that stakeholders also called for improvements to this scheme.

284. The Committee supports the Criminal Justice Committee's request that the
Scottish Government considers how the wider needs of victims can be met,
including on information sharing - in this Bill or, possibly, the Victims, Witnesses
and Justice Reform (Scotland) Bill.

285. The Committee notes that only 13-14% of victims or their families are requesting
information from SCRA. The Committee urges SCRA to undertake research to
understand why the rate is so low.

286. The Committee recognises that the Scottish Government has committed to roll
out the Bairns' Hoose model for all child victims and witnesses of violence. The
Committee notes that stakeholders are unclear as to how this Bill will align with
the Bairns' Hoose model roll out and asks the Scottish Government to clarify how
these measures will work together.

287. The Committee strongly supports the need for victims, witnesses and their
families to have ready access to information and support to navigate their way
through the criminal justice or Children’s Hearings System. The Committee
acknowledges that a single point of contact was cited by many stakeholders as a
good way to facilitate this.

Section 7: Supervision or guidance post-18

288. The explanatory notes state that where, on reviewing a CSO, the children’s hearing
decides that the CSO should come to an end, the hearing must consider whether
the child nevertheless has a continuing need for supervision or guidance and make
a statement to that effect. The local authority has a duty to provide such supervision
and guidance if the child accepts it.
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Section 7 will raise the age at which a child can be provided with supervision and
guidance once a CSO comes to an end, from 18 to 19. The Policy Memorandum

states the Bill will help to ensure a young person does not ‘fall through the cracks’
on turning 18.

As noted earlier, the Financial Memorandum prepared for the Bill models 17.5 years
as the practical cut-off for referral to the Children's Hearings System.

In its written evidence, Who Cares? Scotland highlighted that this section enables a
young person to remain under the guidance and supervision of the Principal
Reporter, beyond the age of a child, up until the age of 19. It consequently asked,
given this flexibility, whether the reference to the 17.5 cut-off should be clarified, to
address concerns that a cut-off before the age of 18 would not be compliant with

the UNCRC. 113

In evidence to the Committee on 26 April, Jackie Irvine of the Care Inspectorate
said that, in relation to secure care, raising the age to 19 would mean children

would not be moved into YOI unnecessarily on reaching the age of 18. 114

The idea of an age limit being a “cliff edge” of support came up during multiple
evidence sessions. At the Committee meeting on 29 March, Sheriff Mackie, Chair of
the Hearings System Working Group, highlighted the challenges of this, stating—

(2 ltis all very well having 16 and 17-year-olds coming into the Children’s
Hearings System, but we do not want there to be a cliff edge for people at the
age of 18, with services being withdrawn or unavailable. It is difficult to find a

legal way for that gap to be bridged. 115

Several stakeholders including SCRA, Children's Hearings Scotland, the Promise
and East Ayrshire Advocacy Services welcomed the provisions within the Bill to
allow supervision and guidance to be extended to those aged 18 as this would allow
continuing support as they transition into adulthood.

Although many stakeholders were supportive of this change, they stressed that it is
essential that any expansion be properly resourced. Barnardo's Scotland, Stirling
Council and the Care Inspectorate all noted that supporting some children up to the
age of 19 will add further strain onto children and families social work teams.

At the Committee's 26 April meeting, Ben Farrugia of Social Work Scotland said
person- centred planning was the only way to avoid an abrupt end to support.

g2 the only way in which we address the cliff edge is through person-centred

planning...and we can do that only with a sufficiently robust and skilled

workforce. 116

Similarly, COSLA stated that it recognised the need for, and importance of,

appropriate care and support to be provided for all young people, including those
transitioning into adulthood. However, it did not consider extending the duties on
local authorities to support a person up to the age of 19 to be the right approach.

COSLA argued that decisions on the level and needs of support should be based
on the young people and their capacity and maturity rather than a legal context
being the deciding factor. A young person is not legally a child after 18 and support
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299.

300.

301.

should be based around transitions to adulthood rather than extending their
support, as if they were a child.

Furthermore, it highlighted the importance of including other agencies, particularly
health, and recognising that their role and duties should include supporting a young

person beyond the age of 18. 17

Glasgow City Health and Social Care Partnership and Social Work Scotland also

shared concerns about applying children’s provision to adults, noting that there “will

always be a need for a point at which a child becomes an adult”. 118

Dr Michal A Piegzik of the Centre for Mental Health and Capacity Law, Edinburgh
Napier University, questioned the rationale behind 19 years old, suggesting that it
was inconsistent with other Scottish Family Law system regulations and seemed
too long for someone who attained the age of majority. He suggested 18.5 years as

an alternative. 119

302.

303.

The Committee notes that the Bill provides flexibility with regard to support for
those beyond the age of 18. It therefore asks the Scottish Government to
consider how this principle could be applied to those being referred on offence
grounds who are older than 17.5 years, but under 18.

The Committee recognises that extending supervision and guidance for young
people will put additional pressure on local authority budgets. The Committee
therefore calls for this to be reflected in the resources allocated to local
authorities to implement this change.
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Part 2

304.

Part 2 of the Bill relates to children in the criminal justice system, provisions have
been introduced to reflect the updated definition of a child (i.e. under 18) in criminal
proceedings.

Section 8: Meaning of "child"

305.

306.

307.

308.

The Policy Memorandum to the Bill points out that the meaning of “child” for the
purposes of the Criminal Procedure (Scotland) Act 1995 is currently defined by
reference to section 199 of the 2011 Act.

Currently, in the context of the children's hearings system, while all under 16s will
be children for the purposes of the 1995 Act, some 16- and 17-year-olds will also be
children if they are already involved with the children's hearings system.

As Section 1 of the Bill raises the maximum age at which a child can be referred to
the Children's Hearings System, section 8 of the Bill will amend the definition of
“child” in the 1995 Act meaning that “child” will generally now mean the same in
both the Children's Hearings System and the criminal justice system, namely a
person under 18.

The issues regarding raising the age of a child within the criminal justice system are
explored in detail earlier in this report.

Section 9: Offences against children to which
special provisions apply

309.

310.

311.

The explanatory notes produced for the Bill state that Schedule 1 of the Criminal
Procedure (Scotland) Act 1995 contains a list of offences against children under the
age of 17 in relation to which special provisions apply.

Those provisions are in section 46 of the 1995 Act and include presumptions about
the age of a child involved in criminal proceedings (either as the victim or as the
offender) relating to offences under the Children and Young Persons (Scotland) Act
1937, those listed in schedule 1 of the 1995 Act and certain offences under the
Criminal Law (Consolidation) (Scotland) Act 1995.

Given that the Bill will ensure that all persons under 18 will be regarded as children
for the purposes of the 1995 Act, section 9 will amend schedule 1 to remove
references to children aged under 17. As a result, schedule 1 and section 46 will
apply in relation to offences committed against all children under 18.
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Section 10: Prosecution of children over the age of
criminal responsibility

312.

313.

314.

315.

316.

317.

318.

319.

Section 42 of the Criminal Procedure (Scotland) Act 1995 currently provides that
children aged 12 to 15 who commit an offence may only be prosecuted if the Lord
Advocate authorises the prosecution. Children aged 16 or over can be prosecuted
without this authorisation, although a child of this age who offends while already
subject to a Compulsory Supervision Order imposed by a children’s hearing may be
remitted back to a children's hearing.

Currently, under the Lord Advocate's Guidelines to the Chief Constable on the
Reporting to Procurators Fiscal of offences alleged to have been committed by
children, certain offences alleged to have been committed by 16- and 17-year-olds
are jointly reported to the Procurator Fiscal and the Children's Reporter if—

 the young person is subject to a compulsory supervision order (CSO) or

» where the young person was referred to the Principal Reporter before their
16th birthday, but where a decision has not yet been made either to make them
subject to a CSO, to refer them to the Children's Hearings System or to
discharge the referral.

In all jointly reported cases, the decision as to whether the case will be prosecuted
or referred to the Children's Reporter is made in consultation between the
Procurator Fiscal and Children's Reporter, with the Procurator Fiscal making the
final decision.

In jointly reported cases, there is a presumption in favour of referral to the Children's
Reporter. This presumption can be set aside where it is in the public interest to
prosecute.

In assessing whether the public interest resides in prosecution, the Procurator
Fiscal may consider the following factors including—

» whether the gravity of the offence is such that solemn proceedings may be
justified

» the impact of the offence on the victim
+ any pattern of serious offending by the child.

Section 10 of the Bill will amend section 42 of the 1995 Act so that all children over
the age of criminal responsibility (i.e. all those aged over 12 and under 18) may be
prosecuted only if the Lord Advocate authorises it.

This will mean that all 16 and 17 year olds alleged to have committed an offence
will have an opportunity to be referred to the Children's Hearings System.

However, several contributors have highlighted that, in practice, the most serious
offences will likely be prosecuted in the adult criminal justice system which, they
argue, is not suitable for children, potentially undermining the intention of the Bill to

take most 16 and 17 year olds out of the adult justice system. 120
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In its evidence, Clan Childlaw highlighted its concerns about the transparency and
the ability of children to participate in the joint referral process, and noted that there
are no measures currently included in the Bill to change the process.

In particular, Clan Childlaw stated that there is not a clear procedure in place to
ensure that the child's view is taken into account, nor does the Lord Advocate's

Guidelines specifically provide this opportunity. 121

As noted earlier, several contributors including CYCJ, Clan Childlaw and Children
1st all stated that the adult criminal justice system is not suitable for children, citing
Article 40 of the UNCRC which states that children have a right to access child-
friendly justice.

The UN Committee on the Rights of the Child’'s General Comment 24 on children’s
rights in the child justice system has been frequently highlighted by witnesses in the
scrutiny of this Bill.

General Comment 24 includes a recommendation that countries who allow certain
children to be treated as adult offenders (for example, because of the offence
category), should change their laws to ensure a "non-discriminatory full application
of the child justice system to all persons below the age of 18 years at the time of the
offence."

In its written evidence, CYCJ noted evidence by Professor Lesley McAra and
Professor Susan McVie which highlights that bringing children into adult justice
systems can have a detrimental impact on their future behaviour and outcomes,
often leading to further offending and more serious disposals.

In contrast, stakeholders including Rape Crisis Scotland 122 and Scottish Women's

Aid 123 called for further discussion as to how serious offences, such as domestic
abuse and sexual assault, will generally be treated and whether the Lord Advocate
will tend to pursue criminal proceedings in such cases.

Professor Elaine Sutherland stated that how the Lord Advocate uses their discretion

to prosecute under 18s will be of "crucial importance to public faith in the system."
124

328.

329.

The Committee welcomes the policy intention of this Bill, namely that it should
remove the maijority of under 18s from the adult justice system. However, in doing
so, it also recognises the views of the UN Committee on the Rights of the Child
that age-appropriate justice should not be contingent on the severity of the
offence of which the child is accused.

The Committee welcomes that the Lord Advocate will retain the ability to
authorise prosecution, when it is in the public interest. However, it urges the
Scottish Government to consider which measures could be put in place to ensure
that a child proceeding through the adult justice system, rather than the
Children’s Hearings System, should also have access to age-appropriate justice,
including putting in place safeguards and measures designed to help them better
understand and participate in proceedings.

43


https://www.copfs.gov.uk/publications/lord-advocate-s-guidelines-offences-committed-by-children/html/#:~:text=In%20terms%20of%20section%2041A,reported%20to%20the%20Procurator%20Fiscal.
https://www.copfs.gov.uk/publications/lord-advocate-s-guidelines-offences-committed-by-children/html/#:~:text=In%20terms%20of%20section%2041A,reported%20to%20the%20Procurator%20Fiscal.
https://www.law.ed.ac.uk/sites/default/files/2022-03/ESYTC%20Report%20%28March%202022%29%20-%20Acc.pdf
https://www.law.ed.ac.uk/sites/default/files/2022-03/ESYTC%20Report%20%28March%202022%29%20-%20Acc.pdf

Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

330.

The Committee recommends that when the Lord Advocate’s Guidelines are next
revisited, careful consideration is given as to how the views of the child or young
person are factored into the Procurator Fiscal’s decision-making process when
identifying a) if a prosecution is in the public interest and b) whether a case
should be disposed of via the courts or via the Children’s Hearings System. In
making this recommendation, the Committee is mindful that this process should
include the views both of the young person accused of an offence and any young
person harmed as a result of that behaviour.

Section 11: Custody of children before
commencement of proceedings

331.

332.

333.

334.

335.

336.

The Criminal Justice (Scotland) Act 2016 makes provision for what happens if a
child is arrested and taken into police custody.

Under the 2016 Act, a child who the police believe is under 16 or one who is subject
to a CSO, must be kept in a place of safety until they can be brought to court. While
every effort is made to avoid detaining children in police stations, which can be
frightening and intimidating, it is sometimes not practicable to hold a child anywhere
else, for instance due to a lack of available places of safety or the child's imminent
release.

In taking a decision to hold a child in police custody, the wellbeing of the child is a
primary consideration. Guidelines issued by the Lord Advocate set out a
presumption of liberty, unless factors such as the seriousness of the offence, a
significant risk to victims or witnesses, and the nature and timescale of further
enquiries, justify police custody.

Where a child is being prosecuted for an offence, is in police custody and is not to
be liberated, the place of safety where they are to be held must not be a police
station unless it would be impracticable, unsafe, or not advisable for reasons of the
child's health to be kept anywhere else.

Section 11 of the Bill extends these considerations to all under 18s, and, except in
the limited circumstances described, children should not be kept in police stations.

When giving evidence to the Committee on 22 March, Superintendent Dobson of
Police Scotland outlined the current protections when a child believed to be under
16 or a young person under 18 who is subject to a CSO is arrested—

» The local authority will be notified, to allow someone to visit and check on the
welfare of the child;

» The child is unable to waive their right to a solicitor and solicitor advice;

» Should the child be required to appear before the court the following day,
Police Officers will look for a place of safety for them, although it was
acknowledged that the availability of secure accommodation can be
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challenging; and

» The child’s parent or guardian would also be notified and afforded access
unless there was a specific reason, such as a safeguarding reason, for them

not to be given that access. 125

Superintendent Dobson contrasted this with the approach when the person is 16 or
17, and not subject to a CSO. In such cases—

B they are treated in the same way as an adult is treated. They can waive their
right to a solicitor but, at the moment, they must do that via a reasonably
named person, and there are no guidelines about who that reasonably named
person should be. It can be any individual over the age of 18, and they can
agree with the child that they can waive their right to solicitor access.

There is also no consideration of a place of safety. A 16 or 17-year-old remains
in a cell overnight and is presented at court at the next opportunity. 126

Section 11 will ensure that all people aged under 18 are treated as children and will
have the right to local authority notification, to be kept in a suitable place of safety
and will not be able to waive their right to legal advice.

The Policy Memorandum points out that from age 16, and respecting the evolving
capabilities of the child, the Bill will ensure that a child will have the choice to
nominate an adult, other than a parent, to be notified of their being in custody
(subject to the local authority being able to give information that the intimation
should not be sent because that may be detrimental to the wellbeing of the child).

The child can also request that no notice is sent or ask that no adults attend the
police station. In such circumstances, the local authority would be informed to
ensure that every child has someone notified of their situation. Likewise, in any
case, should parental or another adult's access to the child be refused or restricted,
the local authority should be notified.

In respect of places of safety, given that there are already issues with availability,
Superintendent Dobson of Police Scotland stated—

B2 we need to make sure that the infrastructure is in place to support the change,
and we need to put in place adequate provision for young people—for
example, so that a place of safety is available for a young person when it is
decided that they must appear before the court. That infrastructure must be in

place. 127

In his evidence to the Committee, Ben Farrugia of Social Work Scotland welcomed
the enhancement of rights for children aged 16 and 17 who aren't on a CSO,
however, he cautioned about the capacity to deliver this improvement quickly as a
result of resourcing concerns—
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343.

344.

£ The local authority will, appropriately, have increased responsibility, but the
question is whether we are in a position to meet that requirement properly. We
will want to match our pace of improvement to what we can actually do—and
even this will stretch us. At the moment, we have children and families social

work teams at 60 to 70 per cent capacity, so this will be a stretch. 128
As a consequence, he stated—

() the reality is that, with the infrastructure that we have in Scotland, it is almost
inconceivable to me that we will not have to use that resource [police cells] for
a number of years to come. | give credit to Police Scotland, as it is aware of
that and is investing in its police estate to ensure that it improves its provision
to take that into account for the affected population of children and young

people. 129

Aberdeenshire Council raised concerns as to whether it will be possible to ensure
that children have all protections in all locations, reflecting that, in their experience,
there aren't enough solicitors locally who can be brought in to support young people

at present, and that these measures could aggravate this issue even more. 130

345.

346.

347.

The Committee welcomes the enhancement of rights for 16 and 17 years that are
contained within these provisions.

The Committee shares the concerns of the Criminal Justice Committee about the
capacity of Police Scotland and local authorities to ensure that these rights can
be realised. Specifically, the Committee is concerned that there is a lack of
suitable solicitors to advise young people in some areas across Scotland.
Similarly, appropriate alternatives to police custody (i.e. places of safety) are not
easily accessible in all areas. The Committee is conscious that the provisions in
this Bill may place additional pressure on already over-stretched resources. As
such, the Committee urges the Scottish Government to work with relevant
agencies to assess where the current gaps are, and to address these ahead of
the Bill’s implementation.

The Committee notes the Scottish Government's assurances to the Criminal
Justice Committee that local authorities will be able to advise Police Scotland
about the appropriateness of any adult who is to be contacted about a child's
detention. The Committee endorses the Criminal Justice Committee's request
that the Scottish Government seeks to prevent individuals with the potential to
exploit vulnerable young people, such as organised crime groups, from being
able to do so.

Sections 12 and 13: Restrictions on reporting

348.

The Bill includes provisions which deal with restrictions on the reporting of (a)
suspected offences involving children (section 12), and (b) proceedings involving
children (section 13).
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The Policy Memorandum explains that, at present, reporting restrictions are
automatically applied to a child under 18 in court proceedings, with the courts
having power to lift restrictions in the public interest.

This will still be the case, however, sections 12 and 13 will extend the restrictions so
that they apply to a child suspected of an offence up to the completion of
proceedings, at which point the court may dispense with restrictions or alternatively
leave the restrictions in place until the child attains the age of 18.

The sentencing court may also direct that the restrictions remain in place beyond
age 18. If the proceedings against a child suspect are not continued, or the child is
found not guilty, the restriction applies lifelong unless the court determines
otherwise.

The Bill also makes it an offence to publish information that is likely to lead to the
identification of a person under 18 who is a victim or witness.

Other provisions in the Bill will amend restrictions to ensure that they not only cover
publication of information in a newspaper report, or in a sound or television
programme, but also apply to other forms of speech, writing or communication
which are addressed to a section of the public, such as on social media.

In addition, these sections include measures which deal with applications to
dispense with the restrictions imposed by the Bill. Applications to have the
restrictions dispensed with can be made to a sheriff by the police, a prosecutor, the
person whose information is the subject of the restrictions, or by a media
representative. A sheriff may dispense with the restrictions if they are satisfied that
it would be in the interests of justice to do so. Before dispensing with restrictions,
the sheriff must have regard to the wellbeing of the person whose information is
restricted and also whether any persons should, as detailed in the Bill, be given the
opportunity to make representations.

The Bill ensures, with regard to an accused person, that the court must not
dispense with restrictions unless it has taken into account a report from a relevant
local authority regarding the person's circumstances and only at the conclusion of
proceedings. The Bill also provides for appeals against decisions to dispense with
restrictions.

In their evidence to the Committee, CYPCS and Together Scotland stressed the
importance of the right to anonymity for a child accused, in line with General
Comment 24 of the UN Committee on the Rights of the Child. They further stressed
that this anonymity should be lifelong, so as not to "impede the child's reintegration

and assumption of a constructive role in society." 131

Dr Andrew Tickell and Seonaid Stevenson-McCabe, of Glasgow Caledonian
University, co-founded the Campaign for Complainer Anonymity in 2020. In their
evidence, they stated that it is critical that anonymity laws have clear and workable
thresholds establishing when restrictions begin, end and who decides them.

In their view, sections 12 and 13 address some of the current issues, including the
updating of legislation to reflect today's publishing landscape to take account of
social media. However, they suggested that the Bill could be improved, to—
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359.

360.

361.

362.

363.

* Provide greater legal certainty about when reporting restrictions begin to apply;

» Ensure that children and young people can realise their right to waive their
anonymity, without committing a criminal offence;

+ Allow courts to extend reporting restrictions for child complainers and
witnesses — as well as children convicted of a crime;

* Remove the Scottish Government's power to dispense with reporting
restrictions;

* Review the maximum penalty for violating these reporting restrictions, which is
currently only £2,500; and

» Update reporting restrictions in civil as well as criminal cases which involve
children, to bring greater consistency to the law as a whole. 132

Together Scotland, Social Work Scotland and CYPCS welcomed the inclusion at
Section 12 of the Bill of restrictions on reporting suspected criminal offences
involving children, as it "addresses the current gap in the law whereby child
accused and victims can legally be identified prior to the commencement of formal

criminal proceedings.” 133

However, the CYPCS similarly called for clarity as to when anonymity protections
are triggered before the formal commencement of criminal proceedings, stating—

E2 “Currently, it is not clear when suspicion is crystallised. One approach would be

to activate the right when a report is made to a police officer that an offence

has been committed.” 134

Together Scotland and CYPCS also both advocated that courts be allowed to
extend reporting restrictions for child complainers and victims.

The Committee notes the recent introduction of the Victims, Witnesses, and Justice
Reform (Scotland) Bill which will provide lifelong anonymity for victims of certain
sexual offences (subject to waiver by the victim or the court in certain

circumstances). 135

When giving evidence to the Committee on 3 May, the Minister for Children and
Young People and Keeping the Promise stated that the Scottish Government will
continue to assess any potential differences in provisions between the two bills and
highlighted—

£ 1t should be noted that the provisions governing restrictions on the publication
of identifying information, in so far as they extend to victims of those offences in

this bill and certain other limited offences, are subject to change in the future,

given the planned provisions on automatic anonymity for complainers. 136

364.

The Committee welcomes the Minister's stated intention that the provisions in this
Bill, and those in the Victims, Witnesses and Justice Reform (Scotland) Bill, will
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be closely aligned. The Committee would welcome sight of any analysis carried
out by the Scottish Government to inform this process to date and an indication of
which amendments the Scottish Government believes might be required to each
Bill to ensure this alignment. The Committee asks that this be provided ahead of
Stage 2 consideration.

365. The Committee asks the Scottish Government to clarify when reporting
restrictions begin to apply when there is a suspected offence involving a child.
366. The Committee would also welcome the Scottish Government's views on the

other changes suggested by Dr Andrew Tickell and Seonaid Stevenson-McCabe
regarding the—

» The ability of children and young people to waive their anonymity, without
committing a criminal offence;

* Removing the Scottish Government's power to dispense with reporting
restrictions;

* Increasing the maximum penalty for violating reporting restrictions; and

» Updating of reporting restrictions in civil as well as criminal cases which
involve children, to bring greater consistency.

Section 14: Steps to safeguard welfare and safety
of children in criminal proceedings

367.

368.

369.

Currently, under Section 50(6) of the Criminal Procedure (Scotland) Act 1995, every
criminal court dealing with an offender who is a child is required to have regard to
the welfare of the child.

Section 14 of this Bill will modify Section 50, to place a duty on the courts to—

» consider what steps might be taken to facilitate the child’s participation in the
proceedings while safeguarding their welfare; and

+ take the steps it identifies, unless it is not reasonably practicable to do so.

Section 14 will also amend the Criminal Procedure (Scotland) Act 1995 to give the
court the power, when dealing with a child accused of an offence in solemn
proceedings, to—

+ sitin a different building or room from that usually used or to sit on different
days from other courts in the building and to take other steps to modify the
court proceedings; and
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370.

371.

372.

373.

374.

375.

376.

377.

« direct that the court be cleared except for essential persons, including
representatives of the press i.e. the general public will be excluded.

It will also makes provision for court proceedings in which a child is accused along
with an adult in the same proceedings, requiring the court to ensure that the adult
accused can participate effectively in the proceedings.

In his evidence to the Committee, Kenny Donnelly of the Crown Office and
Procurator Fiscal Service (COPFS) highlighted that courts will always take steps to
improve the experience for children, citing the use of pre-recorded evidence or by
taking evidence using other measures, such as closed-circuit television links. He
stated that there are constraints as "a court is a court". He therefore welcomed the

provisions in the bill that will allow the court to perhaps sit somewhere else. 137

The Scottish Courts and Tribunal Service (SCTS) outlined measures that it has
developed to provide more comfortable surroundings for children and vulnerable
witnesses, to facilitate the giving of their best evidence in a less traumatic way. This
includes—

* anew Evidence Suite in Glasgow, which can be used in criminal proceedings,
providing a non-court venue for witnesses giving evidence by using a live TV
link on the day of a court hearing; or by having their evidence taken by a
commissioner and pre-recorded in advance of a trial; and

» Scotland’s first purpose-built justice centre, in Inverness, which provides a
bespoke Evidence suite and facilities for children and vulnerable witnesses to
give their evidence by live link and evidence by commission.

SCTS stated that these suites have specially designed waiting rooms, which include
support spaces and sensory equipment to improve the experience for those
attending to give evidence.

Furthermore, work has begun to provide designated evidence by commission and
evidence giving facilities in Edinburgh and further facilities are planned for

Aberdeen based on aspects of the Inverness and Glasgow models. 138

In its written evidence, the Sheriffs’ and Summary Sheriffs’ Association stated that
the proposals in section 14 appear to be—

() “"sensible, are consistent with the changes to the definition of “child”, and the
sections as drafted allow a degree of flexibility to take account of particular
circumstances when safeguarding the welfare of children while balancing the

interests of justice." 139

Together Scotland welcomed the duties within this section, however, the
organisation advocated that the provisions be strengthened to place a duty on the
court to sit in a different building or room from that usually used or to sit on different

days from other courts, when dealing with a child accused of an offence in solemn

proceedings rather than an option to do so. 140

While Clan Childlaw welcomed these proposed changes, it was clear in its view that
the changes do not go far enough to make the system fit the needs of children. It
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therefore called for the development of a juvenile justice system, to ensure that the
rights of children are adequately protected. 141

CYCJ, Includem, CYPCS and The Promise were similarly clear in their view that
courts were not a place where children's rights can be realised. Fiona Dyer of CYCJ
stated—

E2 the bill still includes the option for children to be prosecuted in the courts. The
independent care review, which became the Promise, said that children’s rights
cannot be upheld if children cannot be heard. We know that. The bill improves
that to some extent by trying to extend the children’s hearings system to more
16 and 17-year-olds, but, if children are still going to court, their rights are not

being upheld. 142

Witnesses from COPFS and CYCJ highlighted the work of youth courts in Glasgow
and Lanarkshire. Youth courts hear cases of those aged between 16 and 24.
Sheriffs sitting within the youth court have all options available to them that they
would in an adult court but, where the presiding sheriff is satisfied, Structured
Deferred Sentencing (SDS) may be employed. An SDS combines regular court
review and monitoring with targeted social work and other interventions, based on
the needs of the child/young person as outlined within their Criminal Justice Social
Work Report. A key purpose of the youth court is to support more rehabilitative and
participatory justice for young people in conflict with the law.

An evaluation of the Glasgow Youth Court was recently published. While it was
noted that further work could be done to embed those operating within the youth
court environment, simplify the language used and improve the way that the room is
set up for proceedings, it found that—

* Many young people felt positively about their engagement with the sheriff, who
often displayed patience and flexibility, offered positive feedback and used
simple language.

» Broadly, young people also found the interventions and support programmes
offered to them via the Youth Court to be beneficial.

* Generally young people felt positive about their future following their
involvement in the Youth Court process.

381.

382.

The Committee notes the evidence received and welcomes recent developments
in relation to specialist provision for young people accused of offences in court
settings.

Whilst there is evidence of recent good practice and innovation in the court
system in many parts of Scotland, much remains to be done to ensure all under
18s have access to age-appropriate justice. The Committee recommends that
this work commences without delay.

Section 15: Referral or remit to the Principal
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Reporter of children guilty of offences

383.

384.

385.

386.

387.

388.

389.

The Policy Memorandum to the Bill points out that the Children's Hearings System
and criminal justice system currently interact in certain limited circumstances,
including the ability of the court, where considered appropriate, to remit a child's
case to the hearings system for advice and/or disposal where a child has pleaded
or been found guilty.

The circumstances in which a child's case can be remitted vary depending on the
child's legal status, age (if not already subject to measures through the hearings
system), court and proceeding type.

The Bill will provide for under 18s to be treated in the same way whether they are
subject to a CSO/ICSO (an Interim Compulsory Supervision Order) or not.

However, summary cases (such as assault, breach of the peace or driving under
the influence of drink or drugs, which are heard by a sheriff without a jury) and
solemn cases (most serious cases, including all cases of rape and murder) will
continue to be treated differently, and solemn cases in the sheriff court (heard by a
sheriff with a jury) will be treated differently from High Court cases (heard by a judge
and jury).

In sheriff court solemn cases, the Bill provides that the sheriff has a choice—
+ to request advice from a children's hearing,
+ to remit the case to a hearing for disposal, or
+ to dispose of the case without remitting it.

However, before disposing of a case without remitting it, the sheriff must request
advice from a children's hearing. The sheriff can move to dispose of the case
without requesting advice in two circumstances—

(a) either where the sheriff determines that it would not be in the interests of justice
to do so, or

(b) where the child is within six months of turning 18 and the sheriff considers that it
would not be practicable to request advice before disposing of the case.

In light of this second circumstance, the Financial Memorandum accompanying the
Bill assumes that the majority of summary court cases involving those aged
between 16-17.5 could be referred to the hearings system, rather than cases for
those between 16-18.

Stakeholders including CYPCS and Together Scotland, while welcoming the
changes to allow courts the ability to remit or refer the cases of children who have
pled or been found guilty to a children's hearing, shared concerns that the court will
have discretion not to request advice from a children's hearing where the child is
within 6 months of turning 18.

390.

The Committee notes that a key aim of the Bill is to bring about positive change
for all 16 and 17 year olds involved in offending. However, as currently drafted,
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391.

392.

any additional protections may only be available to those up to the age of 17.5
years.

The Committee does not believe that it is fair that the Bill treats young people
over the age of 17.5 years but under 18, differently, purely on the basis of how
long it might take for agencies to put in place support.

The Committee requests that the Scottish Government urgently addresses these
concerns to ensure that all under 18s in Scotland have access to age-appropriate
justice.

Sections 16 and 17: Detention of children involved
in criminal proceedings

393.

394.

395.

396.

397.

398.

399.

Sections 16 and 17 make provision about the detention of children involved in
criminal proceedings, either on remand before trial, or after conviction but before
sentence, or on sentence. They do so by amending sections 51, 44, 205, 207 and
208 of the Criminal Procedure (Scotland) Act 1995.

There are two main changes—

» consequential to the change made by Sections 8 and 9, to the meaning of
‘child’ for the purposes of the 1995 Act, to ensure that the provisions that apply
to children apply to all persons under 18, regardless of whether they are
subject to a Compulsory Supervision Order; and

 to provide that a child cannot be held on remand or sentenced to detention in a
young offenders’ institution.

The Policy Memorandum to the Bill points out that these provisions do not interfere
with a court's ability to deprive children of their liberty where this is deemed to be
necessary; they simply change where a child under 18 can be detained.

In cases of remand, the place of detention would either be secure accommodation,
if the court requires this, or a place of safety to be determined by the local authority,
which could include secure accommodation but not a prison or YOI.

Also, where a child is sentenced by a court to detention under summary
proceedings, this will be in a residential establishment chosen by the local authority,
which, again, could include secure accommodation.

Where a child is sentenced by a court under solemn proceedings, the Scottish
Ministers will direct where the child is to be placed — this will no longer be a prison
or YOI, but may be secure accommodation.

The Bill also provides that Scottish Ministers may make regulations relating to
children detained in secure accommodation through a criminal justice route, which
may include providing that a child may remain in secure accommodation up to a
maximum age of 19.
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402.
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The policy memorandum accompanying the Bill suggests that this would remove
the current requirement for children to automatically leave secure accommodation
when they turn 18 and is intended to provide support, stability, continuity of care
and maintain relationships which will be essential for rehabilitation and gradual

transitions from secure accommodation. 143

It has been noted by several stakeholders that significant progress has already
been made to reduce the number of under 18s in Young Offenders Institutions.
Howard League Scotland stated that the figure on any one day, dropped from over

120 in 2011, to 9 in 2022/23. 144

The Scottish Government states that this progress is as a result of the hard work of
partners implementing a Whole System Approach. In place since 2011, the Whole
System Approach has provided a focus on—

+ Early and effective intervention (EEI)

» Opportunities to divert young people from prosecution
» Court support

+ Community alternatives to secure care and custody

* Managing high risk, including changing behaviours of those in secure care and
custody

* Improving reintegration back into the community 145

However, despite the reduction, multiple stakeholders have been clear that young
offenders institutions are not appropriate environments for children.

In their evidence to the Committee, Gerry Michie, Governor of YOI Polmont, and
Sue Brookes of the Scottish Prisons Service, and herself a former Governor of YOI
Polmont, agreed, stating unequivocally—

E2 16 and 17-year-olds, as children, should not be with us. Even if the rest of the
establishment was empty, those children should be somewhere else. 146

In his evidence to the Committee, and in the Committee's visit to YOI Polmont,
Gerry Michie outlined many of educational, training and health programmes that are
in place to support the under 18s in his care. However, he explained that there were
limits to what is possible—

B2 We are trying hard to soften what the prison looks like, but, architecturally, it is
a prison. For example, today, the five young men who are in our care are in half
a gallery in a hall in Polmont—there are 44 single cells, and there are only five
of them. The prison is absolutely massive. There are young offenders above

them and below them. Prisons tend to be noisy and busy places. 147

In its written evidence, Children's Hearing Scotland highlighted—
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E2 The use of prison for children on remand is particularly unacceptable and fails
to recognise the inherent vulnerabilities of children, regardless of their own
actions. There is a significant body of evidence that placing children in custody
deprives children of their rights, is traumatising and does not lead to positive

outcomes. 148

As such, all of the stakeholders who have given evidence to the Committee on this
Bill have welcomed the measures which mean that under 18s will no longer be held
in a prison or YOI.

The majority of stakeholders highlighted that secure care is a more therapeutic
environment, significantly smaller in scale than a YOI (with four- or six-bed houses
set within a maximum capacity of 24, as opposed to a 44 cell half gallery within a
prison with a design capacity of around 800), with a higher ratio of staff to children
of around one to two. Kevin Northcott, of Rossie Young People’s Trust, stated—

£ In our view, having therapeutic intervention work and relational-based work as
part of a trauma-informed approach can achieve better outcomes for young

people more quickly. 149

When giving evidence to the Criminal Justice Committee on 29 March, Wendy
Sinclair-Gieben, HM Chief Inspector of Prisons for Scotland stated—

B2 Let us look at the difference between how prisons and secure care are funded
and resourced. Prison staff have about 12 weeks’ training, and then extra bits
are added on. Staff in secure care have full social work training and have to be
accredited by the General Teaching Council for Scotland or the Scottish Social
Services Council. That is a big difference. Prisons are inspected once every
four years. Secure care is inspected every year. The staff to child ratios are
completely different—they are so much more in favour of the child in secure
care.

We have the human rights pathways, the standards and all the wonderful
things that prison and secure care share but, from the point of view of straight
facts, are we more likely to reduce the risk if we concentrate intensely on the
child at the early stage of their offending, even if it is a serious offence, or are
we more likely to do that if the child is in a prison? | think that the answer is

clear: secure care offers that opportunity. 150

Stakeholders supported these measures, and the therapeutic care, rehabilitation
and reintegration that secure care provide to the children in their care. When asked
whether the public would be reassured that they were genuinely secure, Fiona Dyer
of CYCJ stated—

E2) The secure care centres are secure. | think that, if the public realised what they
are actually like, with the children locked in rooms, they would have that
confidence. It can be as traumatising for children to go there as it is for them to
go to a young offenders institution—well, perhaps it is not as traumatising as

those, but it is a harsh reality; it is very secure. 151

As such, many witnesses stressed that it should only be used as a last resort.
Stephen Bermingham of Children's Hearings Scotland stated—
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£ In general comment 24 of the Beijing rules, the UN says that deprivation of a
child’s liberty should be the last step, that it should happen for as short a time
as possible and that it should take place as near as possible to their

community. | think that that is the right position. 152

Whilst many stakeholders recognised that secure care was a more suitable
environment for under 18s than a YOI or prison, it was stressed that age-
appropriate justice also encompasses community-based support and alternatives to
detention — and that further work was required to bolster what was currently
available.

Ben Farrugia of Social Work Scotland stated—

E2 Should we have a greater array of services that provide therapeutic care
without the need to deprive a child of their liberty? Absolutely, we should.
Because of how we have allowed the system to develop over the past two
decades, intensive wraparound education and healthcare happen in secure

care. That is a weakness, not a strength, of our system. 153

When Members of the Committee visited YOI Polmont, they made a number of
observations. These included the presence of comprehensive medical services on-
site including general practice, dentistry, mental health and sexual health. They
further noted that this was in combination with what appeared to be specially

arranged working relationships with the local NHS board and defined resources. 154

Recognising the key role that healthcare made to young people’s well-being in
Polmont YOI, the Committee was keen to explore how that compared with provision
in the secure care estate. It noted that secure care providers had built good
relationships with local health teams, and that this was primarily down to individual
staff in secure care settings. However, it noted that continuity of care was an issue,
particularly when individuals came into secure care from other health board areas.

When asked whether she would consider the possibility of the NHS providing direct
support to ensure that services are more co-ordinated in the future, the Minister
responded—

E2 we will continue to monitor the situation. | do not rule anything out. On your
point, we are committed to funding the interventions for vulnerable youth
service, which is hosted by Kibble, as you might be aware. IVY is a specialist
psychological and social work service that provides three types of service:
professional consultation and advice, psychological assessment and
psychological intervention for children who are at risk of harming others. Such
support can be given to those on the edge of secure care and to those in

secure care settings. We are committed to that service. 155

It should be noted that there was not complete support for the use of secure care
when detention of a child is required. COSLA, while supporting the ambition to
prohibit placing a 16 and 17 year old in a YOI, advocated reforming secure care "so
it meets the needs of children and young people who are deprived of their liberty on
care, protection, and justice grounds" and exploring alternative community-based
options.
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Furthermore, it argued that the move towards ceasing the availability of YOIs
should be incremental and sequenced appropriately, to allow the current review of
secure care, Reimagining Secure Care, to conclude, its recommendations be
implemented and the current resourcing and capacity issues addressed.

The review is considering the supports and services currently provided by secure
accommodation providers and what may be required in the future. It is currently
expected to report in Spring 2024.

COSLA stated that local government are of the view that alternative trauma-
informed and child centred approaches could be developed, by partners across the

system, in the interim, until the secure care redesign work is complete. 156

As stated earlier, given its policy locus and previous work on children in custody, the
Criminal Justice Committee has been designated as a secondary committee to
scrutinise this Bill. It has been focussing on the provisions concerning the rights of
children in custody and the measures within sections 16 and 17.

The Committee notes the conclusions of the Criminal Justice Committee's Stage 1
report, including the strong evidence that it heard from stakeholders that young
people aged under 18 should no longer be held in YOls.

The Committee further notes that some witnesses, including Linda Allen, whose
daughter Katie completed suicide at Polmont YOI in 2018, told the Criminal Justice
Committee that the Bill did "not go far enough", highlighting that it was "quite
confusing in terms of the new sentencing guidelines that were published in 2022

and the robust research into neural development". 157

Professor Lorraine Johnstone of St Mary's Kenmure similarly noted that the
guidelines apply to people under the age of 25, and questioned "why would a bill be

introduced that does not reflect that robust research". 158

Others, including Wendy Sinclair-Gieben, suggested that age should not be the only
factor, calling for individualised assessments and a degree of flexibility to ensure
that young people can be placed in the most appropriate setting - based on factors

such as maturity and risk. 159

The Scottish Government has indicated, however, that it does not plan to extend the
provisions beyond 18 (allowing for the exception in the Bill to the age of 19 in
certain circumstances). Neither does the Scottish Government plan to implement
individualised assessments at the point of sentencing, as suggested by some
stakeholders.

The Committee notes that the Criminal Justice Committee, based on the limited
evidence it heard, believes that there is a case for a more flexible, individualised
system based on more than age alone. It further notes that the Criminal Justice
Committee recommended that, should there be any increase in the age that a
person is sent to secure care rather than a YOI, this should be made by primary
legislation.

Capacity

428.

The Committee heard a range of evidence relating to the capacity of secure
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436.

accommodation providers to cope with the changes outlined in the Bill, including—

» Concerns changes in the Bill may lead to demand for secure beds outstripping
supply

* The impact this may have on young people, who may be placed outside their
local area

» Complex funding and procurement processes

» The current use of cross-border placements to ensure the 90% occupancy
required for secure settings to break even financially.

There are currently five secure care centres in Scotland, offering 84 (with 6
additional ‘emergency’ or ‘respite’ places across the centres, which are not within
the current secure care contract). Four are independently run by charitable
organisations and one directly by the City of Edinburgh Council.

In recent years there has been a rise in cross-border placement of children from
outwith Scotland as Scottish usage of secure care has fallen, which will be covered
in more detail later. However, there are concerns changes proposed by the Bill may
lead to demand outstripping supply.

Local authorities and the Scottish Government currently approach individual centres
in order to arrange secure care placements. Often, placements are decided based
on where there are vacancies, rather than the needs of the child.

Secure accommodation services must run at 90% occupancy to remain viable. As
the number of Scottish children being sent to secure accommodation has fallen,
services have become financially dependent on placements from other parts of the
UK.

While giving evidence at the Committee meeting on 29 March, Kevin Northcott
stated that approximately half of Rossie Young People’s Trust current cohort had
come on cross-border placements; Alison Gough stated that the figure at Good
Shepherd Centre was 25%.

St Mary's Kenmure also have young people from other parts of the UK placed in
their care. In her evidence, Claire Lunday stated—

£ If we are to exist and provide a service to Scottish children and young people, it
is absolutely necessary that, when there are a number of empty beds because
demand in Scotland is not high, we look to cross-border placements and try to
find appropriate matches. | note that it is only when young people can be
matched appropriately from England or from the rest of the United Kingdom
that we admit them to our service. Without that income subsidy, no service for

Scottish children would exist. 160

In her evidence, Fiona Dyer of CYCJ noted that when comparing the number of
available places within secure accommodation services with the number of children

in young offenders institutions, it was "touch and go" 161 as to whether there is
sufficient capacity within the secure care estate on any given day.

She highlighted a pilot that the Scottish Government put in place from January to
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March 2023 which saw it pay for a bed in each of the independently run secure
accommodation services - to ensure that there would be capacity in each facility to
accommodate a Scottish child in need of the place.

When giving evidence to the Finance and Public Administration Committee on 9
May, on the Bill's Financial Memorandum, the Minister for Children and Young
People and Keeping the Promise explained that the Scottish Government was
seeking to extend and increase the pilot, to secure four places at each of the four
independent secure units, thus ensuring that 16 places will be available across the
estate to bolster the financial sustainability of the secure care centres and the

availability of places for children and young people in Scotland, when required. 162

In its inquiry into secure care in Scotland, the Scottish Parliament’s Justice
Committee in Session 5 concluded that the current funding model for secure care
was not sustainable and called on the Scottish Government and COSLA to look at
alternative models, such as national commissioning or the use of block funding of
places.

The Promise identified a lack of clarity about pathways through secure care and
decision-making driven by overly-complex funding and procurement arrangements,
as well as the detrimental impact of the current competitive contractual framework.

Both stressed that planning and provision must reflect the needs of Scotland's
children to ensure there are sufficient places for children who require to be placed in
secure care.

When giving evidence to the Finance and Public Administration Committee on 9
May, the Minister noted—

) The work of reimagining secure care will have four phases, and it will involve
looking at issues with regard to funding going forward. However, the last bed
pilot scheme is the method that we are currently using to look at how to make

secure care centres more financially viable. 163

18 year olds in secure care

442.

443,

Several stakeholders, including the Care Inspectorate, specifically welcomed the
provisions in the Bill which would allow a young person to remain in secure care
after their 18th birthday, for example, if they were nearing the end of their detention

to avoid the young person being moved unnecessarily. 164 This would ensure that
young people would not have to transition to an adult setting for the remainder of
their sentence.

However, the policy memorandum states that this would only be when it is in the
young person’s best interests and not contrary to the best interests of other children
within the facility.

Managing the risks of the secure care population

444

Whilst the bulk of the evidence the Committee heard related to young people
involved in offending, the Committee also received evidence which looked at how
the new arrangements might affect other young people in secure care settings,
namely those there on welfare grounds. That is, young people who are in secure
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accommodation for their own protection. A key concern related to how the risk
posed by young people convicted of serious offences to those there on welfare
grounds could best be managed.

When Kate Wallace of Victim Support Scotland gave evidence to the Criminal
Justice Committee, she stated that while there is “merit” in not having under 18s
placed in young offenders institutions, care would need to be taken to ensure the

“problems in young offenders’ institutions are not replicated in a different institution.”
165

The Care Inspectorate highlighted the importance of ensuring the safety and
wellbeing of children who would previously have been in prison, but also of other
children already residing in secure settings, and staff working with them.

However, in her evidence to the Education, Children and Young People Committee,
Kate Wallace highlighted feedback that victims had given about the proposals—

g2 Victims who are in secure accommodation at the moment because of serious
welfare concerns are worried that they are going to be put at risk if serious
offenders are placed in secure accommodation with them. They would like to
know what is going to be put in place to safeguard them there, so they are not

put at further risk. 166

In her evidence to the Committee, Alison Gough of Good Shepherd Centre
highlighted that, across the secure accommodation estate, there is considerable
experience of working with 16 and 17 year olds who have been placed there as a
result of welfare concerns or because of offending - balancing their needs and
providing effective risk assessment.

It was also highlighted by many witnesses, including Alasdair Hogg of SCRA and
Fiona Dyer of CYCJ, that there is a strong correlation between young people
offending and them having their own welfare needs. Very often, they are the same

children 167 and they have fundamentally similar life experiences, adversities and
display of harmful behaviours. 168

Alison Gough, Kevin Northcott of Rossie Young People’s Trust and Claire Lunday of
St Mary's Kenmure, all explained that they undertake a comprehensive assessment
of each child who is placed with them. There are mental and physical health
assessments and an education formulation assessment to work out their learning
needs. This allows them to build up a holistic picture over several weeks which
helps them understand the child and their needs.

Claire Lunday of St Mary's Kenmure—
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part of the immediate admission process is a physical and mental health
screening that is followed up within 72 hours by our school nurse. Probably the
most important part of the process that informs our plan for young people is the
formulation, which involves looking at all aspects of a child’s life from pre-birth
to where they are now. The process involves all relevant parties, including the
child and anyone who can contribute information about them. We use all that
information to inform our approach and understand what has led to the child or
young person being in the situation that they are in.

The formulation process is overseen by our specialist interventions team and
our consultant clinical and forensic psychologist. We create a plan that informs
our care plan for the young person, which belongs to that young person, is
informed by them and shared with them. Most importantly, that plan goes with
the child beyond their placement in secure care, because secure care should

always be time-limited until as soon as it is reasonably possible for the child to

move on. 169

However, the Care Inspectorate highlighted that it has particular concerns regarding
the change that will be required in practice. It explained that, currently, services are
required to undertake an admission assessment and reach a decision about
whether they can appropriately meet a referred child’s needs (with the ability to
terminate a placement post-admission if required). This will change as a result of
the Bill. As such, services will need to admit, and hold on to, the children referred to
them.

The Care Inspectorate concluded—

This carries a different set of expectations and risk than is currently the case,
and is likely to require a cultural shift across the sector. It will be crucial to
ensure that relevant professionals and key stakeholders are appropriately
engaged to allow exploration of what greater training and support they think is

necessary for the secure sector going forward. 170

Secure accommodation providers agreed that extra training and support would be
required. They highlighted the need to ensure that they are providing—

* a high quality environment for children and staff - in terms of living

accommodation but also education/occupational, recreational, health and
therapeutic environments;

well supported and trained staff who can help equip the team to meet both the
vulnerabilities and risk needs of children;

appropriate remuneration for staff, so that they can recruit and retain the right
people, to provide the right care, in the right place and at the right time; and

an environment with a very strong sense of safety, care and compassion but
where risk to and from the young people is properly managed to ensure that no
event occurs where there is any level of re-traumatisation or further

stigmatisation. 71

In written evidence provided to Committee members when visiting its secure
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456.

457.

accommodation service in Montrose, Rossie Young People’s Trust highlighted that it
had repeatedly asked for data on the profile of young people currently in Polmont,
including the types of offences for which they are on remand- or sentenced - to
enable it to plan and design services to meet the needs, risks and vulnerabilities of
this cohort. However, it stated that this information has not been shared.

It explained that this could inform the enhancement of the vocational education and
skills that are taught, or assist in reconfiguring living accommodation to help

manage the risk and balance the needs of the children placed there. 172

Despite not having access to the data, when giving evidence at the Committee
meeting on 29 March 2023, Kevin Northcott stated that staff at Rossie had been
engaging with the Governor and staff at YOI Polmont, to improve their
understanding of that cohort of young people, recognising their experience in

managing young people who have committed more serious offences. 173

458.

459.

460.

461.

462.

463.

464.

465.

The Committee recognises the strong support among stakeholders for the
provisions that ensure that under 18s will no longer be sent to a YOI or prison.

The Committee welcomes this support and agrees that, in the event that a child
must be deprived of their liberty, this should be within the secure estate (i.e. a
secure accommodation provider).

The Committee agrees, however, that it is essential that secure care providers
have the resources - in terms of training, staff and stability of funding - to be able
to provide the therapeutic care, rehabilitation and reintegration service that
children and young people require, as well as being able to provide the
protections needed for all who live in secure care.

The Committee asks the local Health and Social Care Partnerships to scope out
the possibility of formal arrangements with secure accommodation providers in
their area, to ensure that young people have timely access to services.

Given the vital nature of its work, the Committee is concerned about the financial
stability of secure accommodation services and the fact that it depends on such
high occupancy rates to be viable.

The Committee welcomes the planned expansion of the pilot scheme to increase
the number of places held for Scottish children at secure accommodation
services, to ensure that there is protected capacity across the secure care estate.
It also notes the ongoing Secure Care review and that this is considering the
funding of secure care as part of its work.

However, it notes that the Secure Care review is not due to report until Spring
2024. The Committee therefore asks the Scottish Government to urgently
produce interim findings in relation to how the measures set out in the Bill are
likely to affect the financial sustainability of the secure care sector.

The Committee would also welcome reassurance that the extension of the pilot
will mean that decisions regarding placements can, where at all possible, be
based on what is in the best interests of the child, rather than simply where there
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468.

is available space.

Given the concerns about potential capacity issues across the secure care
estate, the Committee would urge the Scottish Government to consider
publishing data on the capacity of secure care on a monthly basis in order to
monitor the impact of the pilot scheme, and to assess where pinch points remain.

The Committee recognises that secure care providers may have capital costs
relating to the re-design of their estates to manage the increase in older young
people with more complex needs staying with them, as result of the provisions in
the Bill. This might include adjusting existing accommodation arrangements, or
putting in place additional security measures, to ensure the safety of other young
people. The Committee is concerned that these costs do not currently appear in
the Financial Memorandum and suggests that the Scottish Government includes
these potential costs when revisiting the Financial Memorandum.

The Committee notes the Criminal Justice Committee's findings regarding a more
flexible, individualised system which isn't based on age alone. The Committee
suggests that the Scottish Government conducts a review of international
evidence governing the use of individualised assessments at the point of
sentencing to help inform any next steps.

Section 18: Meanings of "young offenders
institution” and "young offender”

469.

470.

471.

Section 18 includes provision to make amendments which will change the definition
of “young offenders’ institution” and “young offender”.

Under section 19 of the Prisons (Scotland) Act 1989, Scottish Ministers have a duty
to provide young offenders’ institutions (YOIs) - places where offenders sentenced
to detention in a YOI, and those aged at least 14 but under 21 who are remanded in
custody for trial or awaiting sentence, can be held. As a result of the provisions in
the Bill, no one under 18 will now be held in a YOI.

As such, the Bill amends the 1989 Act so that YOls are defined as places for the
detention of those aged 18 but under 21. The Bill also amends the Prisons and
Young Offenders Institutions (Scotland) Rules 2011 which currently define a “young
offender” as someone who is aged at least 16 but under 21. The Bill will amend this
so that “young offender” will now mean a person aged at least 18 but under 21.

Section 19: Abolition of remand centres

472.

The Prisons (Scotland) Act 1989 provides that Scottish Ministers have a duty to
provide remand centres, i.e. places where those aged at least 14 but under 21 and
remanded in custody either for trial or to await sentence can be held.
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473.

474.

There are no such centres in Scotland. As such, section 19 will remove the duty to
provide them. The Bill also repeals any other redundant and unnecessary
references to remand centres in legislation.

The written evidence received in respect of this section welcomed the provisions it
contains. 174

Sections 20 and 21: Local authority duties in
relation to detained children

475.

476.

477.

478.

479.

480.

481.

As noted earlier, sections 16 and 17 will define where children can and, in the case
of YOlIs, cannot be detained, with the result that children who are required to be
detained will be placed in secure accommodation.

The explanatory notes state that Section 22 of this Bill will provide for an amended
definition of secure accommodation, which includes reference to the Children
(Scotland) Act 1995.

Under section 59 of the Social Work (Scotland) Act 1968, local authorities have a
duty to provide and maintain residential establishments that are required for their
functions under a number of enactments, however, the list of enactments does not
currently include the 1995 Act.

Section 20 will therefore add the 1995 Act to that list, so that the duty to provide and
maintain residential establishments includes providing and maintaining these
establishments for the purposes of local authority functions conferred under or by

virtue of the 1995 Act. 17°

The explanatory notes state that section 21 will provide that where a child is
detained in secure accommodation under section 51, 205, 208 or 216 of the
Children (Scotland) Act 1995, the child will be treated as a child “looked after” by
the local authority for the purposes of section 17 of the Children (Scotland) Act
1995. Section 17 puts various duties on local authorities, primarily to safeguard and
promote the welfare of looked after children, which will now apply to children
detained by order of the court in criminal proceedings.

Section 21 also provides that a child detained by order of the criminal court is
treated as a looked after child for the purposes of sections 29, 30 and 31 of the
Children (Scotland) Act 1995. These sections are about the provision of after-care
for looked after children after they cease to be so looked after, including financial
support for education or training, as well as about reviewing the cases of looked
after children. These sections will now apply to detained children as they apply to
former looked after children.

CYPCS, Who Cares? Scotland and Children's Hearings Scotland broadly welcomed
both provisions. Dr Rob Cluclas, Director of the Centre for Family Law, Child and
Policy, Edinburgh Napier University, said that it was appropriate that children
detained in secure accommodation should be treated as 'looked after' children with

concomitant duties on the part of the local authority. 176

64



482.

Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

COSLA and Stirling Council highlighted, however, that there would be cost
implications of providing throughcare, aftercare and continuing care to more
children. COSLA further highlighted that these costs had not been factored into the
Financial Memorandum. Social Work Scotland acknowledged the rationale for
change but similarly raised issues about the ability for social work services to
deliver this support.

483.

484.

The Committee notes the duties that these provisions will place on local
authorities in relation to detained children.

The Committee is concerned that the cost of this support has not been factored
into the Financial Memorandum. It recognises that the Minister has committed to
provide updated costings for the Bill and the Committee would expect this
support to be costed as part of that work and provided ahead of the Stage 1
debate.
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Part 3

485.

Part 3 of the Bill changes the statutory definition of secure accommodation. It also
legislates on the support, care and education that must be provided to children
accommodated there. Moreover, it provides regulation-making powers regarding the
approval framework of secure accommodation services by the Scottish Ministers.
Part 3 also makes provision around regulation and recognition of cross- border care
placements.

Sections 22 and 23: Secure accommodation

486.

487.

488.

489.

490.

491.

492.

493.

494.

The Policy Memorandum explains that the Bill amends the existing definition of
secure accommodation. Where previously described in the 2011 Act as being for
the purpose of restricting a child’s liberty, Section 22 of the Bill will make clear that
the overarching purpose of secure care is to deprive a child of their liberty in a
locked setting. Children cannot leave freely and are subject to supervision and
monitoring while there.

Section 22 also clarifies that ‘secure accommodation’ is accommodation provided in
a residential establishment by a secure accommodation service. Such
accommodation services must be approved by Scottish Ministers.

In its evidence, Who Cares? Scotland 177 \welcomed this clarification in the
definition, explaining that this will ensure that the necessary procedural safeguards
are in place to comply with Article 5 of the European Convention on Human Rights
(right to liberty).

While secure care providers feel that the current definition is outdated, and support
greater clarity in relation to the deprivation of liberty, some shared concerns that
"deprivation of liberty" is the sole focus of the legal definition.

Alison Gough of the Good Shepherd Centre highlighted that the accompanying
notes to the Bill, and the vision developed by the Secure Care Strategic Board and
The Promise, describe secure care as a place of safety, nurture, and recovery to
deliver care, education and health and wellbeing supports which will promote
children’s rights and meet their needs and longer-term potential positive outcomes.

However, she argued that the focus on deprivation of liberty in the definition, and
the regulatory changes within the Bill, risks enforcing the association between
secure care and punishment, which she stated would be in contradiction with the

UNCRC and The Promise. 178

Section 23 will amend the Public Services Reform (Scotland) Act 2010, to provide a
fuller and clearer definition of what a "secure accommodation service" is, the
services that it provides and that they must be approved by Scottish Ministers.

This section will set out that a "secure accommodation service" will provide
"appropriate care, education and support for the purposes of safeguarding and
promoting the welfare of the children who are accommodated there."

In its evidence, Who Cares? Scotland suggested that this section be amended to
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specify that—

» Therapeutic services are part of the care, education and support provided; and

» The right to advocacy and legal representation is provided. 179

495. As noted earlier, there is currently a review of secure care taking place,
Reimagining Secure Care, which is considering the supports and services currently
provided by secure care and what may be required in the future.

496. The Committee notes concerns of secure accommodation providers regarding

the definition of secure accommodation. The Committee asks the Scottish
Government that, however this section is worded, it reflects the reality that secure
care goes well beyond the deprivation of liberty, and must provide care,
education, healthcare, support and safeguarding to the children and young
people living there.

Sections 24 and 25: Cross-border placements

497.

498.

499.

500.

Children and young people can currently be placed in residential care settings in
Scotland from other UK jurisdictions. These are known as cross-border placements
and can often occur without Scottish authorities being aware that the children are in
Scotland.

The Policy Memorandum states that section 24 will—

+ ensure that any new care service providers must tailor provision to Scotland’s
particular needs, for example by increasing scrutiny and communication around
proposed new services;

» extend the reach of the Care Inspectorate to have an increased role in relation
to the registration, regulation, and oversight of care settings where cross-
border children are accommodated; and

* require Scottish Ministers to prepare and publish standards and outcomes for
care services providing residential accommodation for children subject to a
cross-border placement.

Section 25 will give Ministers greater flexibility around the kinds of non-Scottish
orders that have effect in Scotland and how they have effect. As a result, Scottish
Ministers will be able to impose certain requirements in relation to non-Scottish
orders, relating to the provision of information, information sharing, provision of
services needed to support a child subject to a non-Scottish order and payment of
costs incurred.

In 2022, the Scottish Government introduced the Cross-border Placements (Effect
of Deprivation of Liberty Orders) Regulations 2022 as an interim measure to ensure
that certain kinds of cross-border placements to children’s residential care in
Scotland from the rest of the UK had a statutory basis in Scots law and could be
made without having to petition the Court of Session in each case.
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508.

509.

During its scrutiny of the regulations, the Committee took evidence from
stakeholders including CYPCS, Children's Health Scotland and Clan Childlaw as
well as the then Minister for Children and Young People, Claire Haughey MSP. At
that time, the Minister stated that the Scottish Government was committed to
implementing more long-term solutions in the forthcoming Children’s Care and

Justice Bill. 180

In its evidence, Education Scotland stated that the amendments in this Bill were
welcome as there had previously been ambiguity in many areas.

CYCJ and CYPCS both welcomed the changes in Section 24 as, in their view, they
appear to enhance the level of care that is provided to children in secure care in
Scotland.

However, Clan Childlaw commented that the Bill leaves the discretion of whether to
apply any requirements, standards and outcomes to residential homes providing
cross border placements to Scottish Ministers, noting that should any be imposed,
there is no guidance as to what these should be.

It highlighted concerns that the preparation and publication of standards and
outcomes is a mandatory process for care services and social work services for
Scottish children and young people. However, for cross border placements it will be
discretionary.

Clan Childlaw advocated that, as a minimum, "any accommodation in which a child
is deprived of their liberty should replicate the secure care criteria and standards

and the Bill should state that in terms." 181

CELCIS argued that the publication of standards and outcomes is "not an
appropriate or adequate solution to ensuring the needs of children are met" as it will
not ensure that young people from England have the same access to their rights as

Scottish children. 182

CELCIS stated that it unequivocally supported the introduction of Secure Care
Pathways and Standards, which set out what all children in or on the edges of
secure care in Scotland should expect across the continuum of intensive supports
and services. CELCIS strongly advocated that the Bill stipulates that any care
setting in which children are deprived of their liberty must abide by them.

When giving evidence to the Committee on 26 April, Jackie Irvine of the Care
Inspectorate highlighted—

E2 we need to better understand what is proposed in the bill around specific
standards and outcomes in relation to cross-border placements, because we
would expect the same outcome that we seek for Scottish children. We
regulate services using the health and social care standards, which were
developed by Healthcare Improvement Scotland and the Care Inspectorate, so
we have some anxiety about creating another set of standards, which would
give us a twin-track system, when we should be treating children—whether
they are from England, Wales or Scotland—against the same standards. We
would urge against creating another set of standards for cross-border

placements. 183

68


https://digitalpublications.parliament.scot/Committees/Report/ECYP/2022/6/1/61409906-4a55-4ece-9930-6e59389cfbc8-2#Annex-A
https://www.gov.scot/publications/secure-care-pathway-standards-scotland/pages/1/
https://www.gov.scot/publications/secure-care-pathway-standards-scotland/pages/1/

510.

511.

512.

513.

514.

515.

516.

517.

Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

She also highlighted that the Inspectorate has been undertaking a ‘Secure Care
Pathway Review’ inspection across Scottish Local Authorities. She explained that

the review, due to be published in September 2023, "will tell us a lot about that

journey for the child before, during and after secure care." 184

Ben Farrugia of Social Work Scotland welcomed the efforts that the Scottish
Government has made to improve the information received from local authorities in
other parts of the UK. He also welcomed that the Bill is trying to improve regulation
and would welcome further progress in this area - though stated that it would

probably not be via this Bill. 18

In respect of section 25, several stakeholders including CYPCS, Who Cares?
Scotland, Clan Childlaw and Together Scotland raised concerns that the Bill would
not ban cross-border placements, as recommended by the Independent Care
Review.

Stakeholders, including CELCIS, generally welcomed the explicit statement in the
Policy Memorandum that cross-border placements should only occur in exceptional
circumstances where the placement is in the best interests of an individual child.

When giving evidence to the Committee, Meg Thomas of Includem stated—

£ Itis hard to support or to see a circumstance in which removing a child from
their community, connections and family relationships supports their right to a
family life and their other rights. However, it is a really complex landscape. The
findings of the care review in England will need time to take effect. In Scotland,

the reality is that we do not have a say in the legislative decisions that are

made in other home nations in relation to children. 186

In her evidence, Claire Lunday of St Mary's Kenmure, however, highlighted
examples of when a cross border placement could be in the best interests of the
child—

€2 With criminality diversifying as it does -such as serious and organised crime,
gangs, child criminal exploitation and child sexual exploitation - the use of
cross-border placements can be critical to ensuring safety, breaking
associations, and affording children, young people and their families a 'new and
safe start'. Thus, in some cases there is a very clear and compelling argument
for interrupting their community ties, peer and criminal networks. Our
experience of working in secure care has revealed many examples where
young people recognise this and explicitly request to be supported to remain in

Scotland. Against this context, we believe there is a place for cross border

placements but these must be regulated properly. 187

Several stakeholders, including East Ayrshire Advocacy Services, Who Cares?
Scotland, Together Scotland, Clan Childlaw and CYPCS, highlighted that further
work would be required ahead of Stage 2 to ensure that advocacy support, legal
advice and rights representation for children in cross-border placements was
explicitly included in the Bill.

Stakeholders recognised that the Scottish Government is unable to regulate what
happens in a decision-making process by a court in another jurisdiction, including
any assessment of what the welfare of the child requires; nor is it responsible for a
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518.

lack of appropriate accommodation in other parts of the UK.

In her evidence, the Minister for Children and Young People and Keeping the
Promise stated that she would soon be meeting with the UK Parliamentary Under-

Secretary of State for Children, Families and Wellbeing, Claire Coutinho MP and

would use the opportunity to discuss cross-border placements. 188

519:

520.

521.

522.

523.

The Committee recommends that the use of cross-border placements should be
monitored and assessed by the Care Inspectorate to ensure that they are only
used where it is assessed to be better for a child/young person, than a placement
closer to home.

The Committee believes that young people should be fully included in the
planning process for a cross-border placement. Their needs and wishes should
be taken into account, alongside an assessment of what is in their best interests,
recognising that what the young person wants and what is in their best interests
may not always be the same. This process should be clearly set out in guidance
for providers offering cross-border placements.

However, the Committee notes concerns from stakeholders that—

» young people from England in cross-border placements do not have the
same rights as Scottish children, and may also find it more difficult to enforce
their rights;

« there is a lack of clarity as to the standards and outcomes for residential
homes providing cross border placements; and

 there is a need to ensure advocacy support, legal advice and rights
representation for young people subject to cross-border placements.

The Committee suggests that further thought be given as to how these issues
could best be addressed ahead of Stage 2 consideration of the Bill.

The Committee notes from the Minister's evidence that engagement between the
Scottish and UK Government is due to take place on this issue. The Committee
would welcome an update on this engagement once it has taken place.

Secure transport

524.

In the course of the Stage 1 scrutiny of the Bill, the Committee received evidence
from a campaign group entitled Hope Instead of Handcuffs. The group highlighted
issues, including—

* inappropriate use handcuffs during secure transportation journeys;
+ a lack of consistency in the reporting of instances of restraint; and

+ the need for an appropriate body to collect, monitor and review data regarding
instances of restraint in secure transportation. 189
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In its written evidence, Hope instead of Handcuffs stated that the lack of provisions
within this Bill in respect of secure transportation was an omission, as the
regulations proposed for secure accommodation assume that secure transportation
will be used and called for measures to address its concerns.

In her evidence to the Committee, Megan Farr from CYPCS noted that, while not in
the Bill, the Scottish Government's earlier consultation on the Bill provisions had
included proposals regarding transportation.

CYPCS highlighted points that it had made in response to that consultation,
including—

 children under 18 should never be transported in adult secure transport or in
the company of adult prisoners; and

» decisions about the appropriate transport for a child should be made on an
individual basis, taking into account their best interests, based on national
minimum standards to ensure consistency of approach.

In terms of restraint, CYPCS advocated a single coherent legal framework to cover
every circumstance in which children in the care of the State may be subject to

restraint, seclusion or restrictive practices, including secure transport. 190

Standard 14 of the Secure care: Pathway and standards introduced in 2020 states
children and young people should—

g2 ‘...fully understand what to expect of my transport and admission to secure
care and | am treated with dignity, compassion, sensitivity and respect.

Someone | know and trust comes with me.’ 191

Duties relating to secure transport lie principally with the local authority responsible
for the child’s placement. Transport is purchased by individual authorities on a spot
purchase basis. Local authorities have long-standing issues associated with secure
transport, including the limited availability of Scottish based providers; the
combination of planned and unplanned journeys; limited regulation; and the lack of
standards and expectations for services.

The Committee heard in evidence that COSLA, the Scottish Government and other
stakeholders are currently working to develop guidance on secure transport,
including the issue of restraint.

The Committee believes that such work should take into account the issues
uncovered in evidence, including ensuring that transport is safe, person-centred
and locally based as far as is practicable

During the Committee meeting on 22 March, CYCJ suggested that, given the urgent
need for changes to current practice, that these could be brought about via non-
statutory means initially. CYPCS was clear, however that, in its view, any guidance

on restraint needs to be on a statutory basis to ensure that it is applied consistently

across care and healthcare settings. 192

In their evidence, secure accommodation providers explained that there are few
secure transport providers who are trauma-informed and appropriate for children.
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536.

537.

538.

539.

540.

541.

542.

As a result, they are dependent on providers from mid- and Southern England, to
transport children on journeys. This means that there can be lengthy waits to
transport a child short distances, for instance from Glasgow Sheriff Court to

Bishopbriggs, 193 4 journey of only six miles.

Providers called for discussion as to how the situation regarding secure transport
could be improved as the current situation is "not easily managed for any of the

secure providers or the local authorities who place children in our care." 194

In his evidence on 26 April, Councillor Tony Buchanan of COSLA, suggested that
secure accommodation providers should be allowed to provide secure transport as

part of the care service that they provide. 195

Ben Farrugia of Social Work Scotland concurred, stating that it is "an obvious
solution to have the care providers providing transport". He acknowledged that
there would be costs and resource implications for such a move. However, he
stressed that it had to be discussed and the issue resolved as—

E2 "Every month, | hear about a case or an individual example of a child who has
had a completely inappropriate experience in relation to transport, which is
reflected in the evidence that the committee has received. We must bring that

to an end as soon as possible." 196

Laura Pasternak of Who Cares? Scotland highlighted recent examples where
young peoples’ experiences had fallen short of expected secure care standards and

stated that her organisation would support mandatory reporting of journeys. 197

She shared an example of a young person who had been woken on Christmas Eve
to be taken to secure accommodation but had been lied to by the staff member
about where they were going—

E2 The young person told us:

“He said do you want to go to McDonalds? | said, ‘Sound man, let’s go’. | put
my best tracksuit on. On the journey there, he asked me ‘what are you
getting?’. | said, ‘A Big Mac ...” We were on the M8, then he passed by

McDonalds. | said to him, ‘McDonalds is that way’. He said, “You're going to

secure mate.” 198

Hope instead of Handcuffs suggested that the Care Inspectorate be the body to
review data collected on secure transportation, as is the case in Wales.

However, Jackie Irvine of the Care Inspectorate explained that the Care
Inspectorate is currently unable to regulate transport, particularly if it is based
outwith Scotland. She explained that, were the Care Inspectorate to be given this

role, it would require a change to primary legislation, and additional resources. 199

When giving evidence to the Committee on 3 May, the Minister for Children and
Young People and Keeping the Promise recognised that there was an issue with the
availability of secure transport provision in Scotland and confirmed that further
consideration was under way as to who is best placed to provide a secure transport
service and whether it should be a regulated, registered service.
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543. The Minister also indicated that the Scottish Government was considering whether
amendments concerning secure transport could be lodged at Stage 2 or 3. 200

544. The Committee believes that the use of some secure transport providers (e.g.
those in the South of England) is inefficient, resulting in unacceptable delays for
both children and secure accommodation services. Given the significant travel
involved to transport children for short distances, the Committee does not believe
that current practice provides good value for money.

545. The Committee recognises that the Scottish Government, COSLA and other
stakeholders are currently working to develop guidance on secure transport.

546. The Committee urges them, as part of this work, to identify why secure
accommodation providers often only source secure transport for children from
outwith Scotland. It also urges the group to conduct a Children’s Rights Impact
Assessment on the specific issue of secure transportation, to ensure that the
needs of children and young people are at the forefront of any future reforms.

547. The Committee urges the Scottish Government to ensure that, in future, secure
transport operators are—

» sourced as locally as possible;
 are appropriately trained in trauma-informed practice; and
« are fully regulated.

548. The Committee is concerned by the apparent inconsistencies in the reporting of
incidents of restraint within a secure transport environment. It believes that
incidents of restraint should be logged, reported and analysed regularly.

549. The Committee recognises and welcomes COSLA's support for secure transport
to be regulated to similar standards as secure accommodation.

550. The Committee welcomes the Scottish Government's commitment to consider
these issues ahead of Stage 2.
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Part 4

551.

Part 4 of the Bill makes two changes: it extends the meaning of child to under 18s in
the Antisocial Behaviour etc. (Scotland) Act 2004; and repeals Part 4 (provision of
named persons) and Part 5 (Child’s Plan) of the Children and Young People
(Scotland) Act 2014. As Parts 4 and 5 have never been in force, the repeal does not
affect the existing named person or child’s plan practice.

Section 26: Antisocial behaviour orders relating to
children

552.

553.

554.

555.

556.

Section 26 will amend the Antisocial Behaviour etc. (Scotland) Act 2004 so that,
except in one respect, “child” in that Act will mean a person under 18. The
exception is in the case of parenting orders, which currently can be made by the
sheriff under section 13 of the 2014 Act only in respect of children under 16. That
exception will remain and this is achieved by the amendment of section 13
contained in subsection (2) of section 3.

Stakeholders including Social Work Scotland, Who Cares? Scotland, SCRA, St
Mary's Kenmure, The Promise Scotland and CYPCS agreed with the proposals to
amend the age of a child for antisocial behaviour orders, to align this with changes
made elsewhere in the Bill and UNCRC.

While Includem and CYCJ welcomed the greater harmonisation across legislation
that would be brought about by the amendment, they both called for antisocial
behaviour orders not to be used. They stated that evidence indicates that they are
ineffective, particularly if they are not supported by robust whole family support
which mitigates structural inequalities.

In its evidence, Police Scotland stated that it was supportive of aligning the age of a
child to under 18 years old and, where 16 and 17 year olds have a tenancy and are
suspected to be engaging in anti-social behaviour, they will now have access to the
Children's Hearing System.

Police Scotland warned, however, that an unintended consequence may be that
registered social landlords (RSL), who would have previously seen an ASBO for 16
and 17 year old tenants as a means to support landlords in their tenancy, and to
protect their property as well as other tenants, may now view the Children's Hearing
System route as ineffective and restrict access to these older young people. It
stated that this could have an unintended consequence of increasing homelessness

for young people, unless other supportive measures were made available to

prevent this. 201

557.

558.

The Committee notes the support for the provisions in section 26 of the Bill from
stakeholders.

The Committee acknowledges the concerns of Police Scotland regarding the
potential unintended consequences of these measures.
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559. The Committee therefore asks the Scottish Government to monitor 16 and 17
year olds, and their access to accommodation with a Registered Social Landlord,
to ensure that it is not being impacted by this Bill.

Section 27: Named person and child's plan

560. Section 27 repeals Part 4 (provision of named persons) and Part 5 (Child’s Plan) of
the Children and Young People (Scotland) Act 2014.

561. As part of the Getting It Right For Every Child (GIRFEC) policy, children, young
people and their families can access the support of a named person, should they
require information, advice or help. However, there is no obligation to accept the
offer of advice or support from a named person.

562. Part 4 (provision of named persons) of the Children and Young People (Scotland)
Act 2014 would have made statutory provision for every child and young person to
have a named person.

563. As set out in the Looked After Children (Scotland) Regulations 2009, all 'looked
after children' should have a child’s plan.

564. Part 5 of the Children and Young People (Scotland) Act 2014 would have extended
this to children with a wellbeing need, which means if the child’s wellbeing is being,
or is at risk of being, adversely affected by any matter.

565. As previously stated, Parts 4 and 5 of the Children and Young People (Scotland)
Act 2014 have never been in force and the repeal of these sections will not affect
the existing named person or child’s plan practice.

566. Generally stakeholders who commented on these provisions, such as Social Work
Scotland and CYCJ, agreed with them.

567. Inits evidence, the Care Inspectorate stated that it recognised the need to repeal
Parts 4 and 5 of the Children and Young People (Scotland) Act 2014, following the
withdrawal of the Children and Young People (Information Sharing) (Scotland) Bill
and the refreshed GIRFEC practice guidance on the role of the named person
published last year.

568. However, it highlighted that the refresh of the child’s plan & supporting guidance is
not yet available and called for this to be brought forward without further delay to

support good practice in planning to meet children’s needs. 202

569. The Committee notes the support for the provisions in section 27 of the Bill from
stakeholders.

570. It further notes the Care Inspectorate's call for the refresh of the child’s plan &
supporting guidance to be brought forward and asks the Scottish Government to
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indicate when that is likely to be published.
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Conclusion

571. The Committee recognises that it is essential that the public understands the
rationale for the changes brought about by this Bill, and the benefits that they are
intended to bring, both to children and young people and to communities more
generally through a reduction in harmful behaviour and a reduction in re-
offending.

572. The Committee recognises that support provided by social work teams to children
referred to the Children's Hearing System is critical to them recovering and/or
being able to move on from offending behaviour. It notes with concern, however,
that resources and time are already stretched.

573. The Committee shares the concerns of the Finance and Public Administration
Committee regarding the lack of financial information contained in the Financial

Memorandum, in relation to all aspects of the Bill. 203 \While we understand that
some of these costs would be included in secondary legislation in due course,
these estimates would not be subject to the same level of Parliamentary scrutiny
as if they had been presented in the Financial Memorandum. Therefore, the
Committee believes that these should all be included in any revised costings.

574. Furthermore, the Committee notes that the Finance and Public Administration
Committee was not convinced that the way costs were set out in the Financial
Memorandum [in line with policy areas rather than the provisions in the Bill]
provides the clarity and transparency necessary for detailed scrutiny. The
Committee therefore seeks more information from the Scottish Government
regarding its rationale for using this approach on this Bill.

575. The Committee welcomes the reassurance from the Minister that updated
costings will be provided, and that these will take account of inflation.

576. However, the Committee agrees with the Financial and Public Administration
Committee that the Scottish Government should revisit, for clarity, its formula for
calculating the draw on social work resource, given the significant concerns
raised in evidence to both Committees.

577. The Committee agrees with the Finance and Public Administration Committee
that it is critical that the best possible full and sufficient costings and information
is placed before Parliament for scrutiny ahead of Stage 1 votes.

578. While the Committee notes that the Minister indicated to the Finance and Public
Administration Committee that updated costings would not be presented until
after Stage 1, the Committee is firmly of the view that an updated Financial
Memorandum must be provided for scrutiny ahead of the Stage 1 debate.

579. The Committee notes the strong support amongst stakeholders, to raise the age
at which a young person is defined as a "child" and can therefore be referred to a
children's hearing.

580. The Committee recognises the concerns raised by many stakeholders, in relation
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581.
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589.

590.

to how the provisions in this Bill may interact with a range of existing legislation
pertinent to children and young people. The Committee believes that, ahead of
Stage 2, there should be detailed analysis of all such legislation and
consideration of how best to ensure an alignment of approach, which takes into
account both children’s need for protection and their evolving capacity to
participate in decisions affecting them.

The Committee also notes the suggestion from the Faculty of Advocates that a
root and branch review of the definition of "child" across Scots law be carried out,
to ensure consistency and reduce complexity and asks the Scottish Government
for its view of this suggestion.

The Committee notes that the Financial Memorandum sets 17.5 years as the
likely effective cut-off date for referral to children's hearings on offence grounds.
This decision appears to be based primarily around the length of time it might
take for a case to be processed, rather than any factors relating to the child’s best
interests.

The Committee remains unconvinced that reducing the age to 17.5 years for
these purposes is a) in the spirit of the Bill and b) compliant with the age-
appropriate justice provisions set out in the UNCRC, which state that it is the age
at which the alleged offence took place that should be used to determine how the
child’s case is disposed of.

Whilst noting that the most serious offences will continue to be dealt with via the
Lord Advocate’s Guidelines, and therefore may end up in court, the Committee
acknowledges that, in order to be compliant with UNCRC, any young person up
to the age of 18, who is accused of an offence, should have access to age-
appropriate justice.

The Committee is concerned by evidence heard around the timescales from
referral to children’s hearing to a decision being made being too long. The
Committee therefore calls for further exploration about how these timescales
could be reduced.

The Scottish Government should also explore how providing support to young
people beyond 18 may impact on the Children’s Hearings System.

The Committee acknowledges the considerable effort and commitment of the
volunteer Children's panel members, chairs and staff in delivering a Children’s
Hearings System across Scotland.

The Committee recognises that there will be an increase in 16 and 17 year olds
being referred on offence grounds as a result of this Bill, and that some of these
offences will be more serious in nature.

The Committee further recognises that there will be an increase in 16 and 17
year olds being referred solely on welfare grounds, and that some of these young
people will have complex needs.

The Committee believes that it will be critical for all panel members to receive
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training to equip them to respond effectively to these young people.

591. The Committee recognises the concerns of stakeholders regarding the potential
for young people to accept offence grounds without understanding the full
implications of that decision.

592. The Committee notes the recommendation from the Hearings System Working
Group report that children should be fully informed of their right to legal
representation and also that there should be an exploration and understanding of
whether the current mechanism for them to access legal aid and their right to
legal support is sufficient. The Committee supports these recommendations and
believes, should the current mechanism be found to be insufficient, that children
be provided with legal representation in all cases where a child is attending a
Children’s Hearing on offence grounds.

593. The Committee recognises the importance of the work that is carried out by panel
members and staff, social work teams and a wide range of other agencies,
currently working to support children and young people referred to the Children's
Hearing System. It acknowledges that the measures in this Bill will increase those
referrals, increasing the number of hearings and the complexity of the cases
before panel members. Recognising the additional pressures this may place on
the Children's Hearing System and agencies supporting it, the Committee
believes it is crucial that these factors are fully costed and taken into account
when the Scottish Government updates the figures currently set out in the
Financial Memorandum.

594. The Committee therefore notes the Minister's evidence to the Finance and Public
Administration Committee that costings for the Bill will be updated to reflect the
skills and training needs required as a result of the Bill, and be based on the
higher number of projected hearings.

595. These updated costings must be provided ahead of the Stage 1 debate.

596. The Committee acknowledges the significant resourcing and training challenges
that implementation of this Bill will pose to a number of key agencies, including
Children’s Hearings Scotland, SCRA and local authorities.

597. The Committee also notes the reassurances provided in evidence, for example,
by Children’s Hearings Scotland, that this resource will be in place ahead of the
Bill's implementation (e.g. in relation to the recruitment of additional panel
members).

598. However, given the significant risks associated with these recruitment, resourcing
and training challenges not being met, the Committee urges the Scottish
Government to work with Children’s Hearings Scotland to set clear targets and
timescales for the recruitment and training of new panel members and to outline
what additional actions will be taken to address any deviation from these targets/
timescales in a timely manner.

599. The Committee also urges Children’s Hearings Scotland to monitor and report
upon the retention of existing panel members, in order to identify whether the
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changes brought about by the Bill are negatively impacting upon this.

The Committee notes the recommendations of the Hearings System Working
Group final report, The Hearings for Children. The Committee further notes,
should all the recommendations be implemented, this would have a significant
impact on the way the Children's Hearing System works. The Committee urges
the Scottish Government to set out how this will affect the timescales for
implementing the measures in this Bill.

The Committee recognises the concerns of stakeholders that the provisions in
Section 3 could lead to putting the onus on victims to avoid people and locations
that could be harmful to them.

The Committee also notes the lack of clarity as to how the measures in Section 3
would be monitored and enforced.

The Committee therefore asks the Scottish Government to set out how
prohibitions will be implemented, monitored and reviewed and how they will
protect children at risk of offending and/or at risk of harm.

Whilst the Committee recognises that Movement Restriction Conditions (MRCs)
can provide an alternative to secure accommodation, MRCs have the potential to
significantly restrict a child’s liberty and may in fact amount to a deprivation of
liberty. As such, they should be subject to a rigorous threshold test, to ensure that
an MRC is a necessary and proportionate response to the risks posed to or by
the child. In all cases, MRCs must be accompanied by an intensive package of
support and their use time-limited.

The Committee recognises that MRCs are only appropriate in very limited
circumstances and, in order for them to be applied successfully, they need to be
accompanied by a package of intensive support. The Committee is concerned
that potential costs for such support have not been included within the Financial
Memorandum. The Committee therefore urges the Scottish Government to set
out exactly how this will be resourced, when revisiting the costs associated with
this Bill.

The Committee has significant concerns in relation to proposals in the Bill to
amend the current threshold test for MRCs and specifically the use of the term
“‘psychological harm”. Given the subjectivity of this term, the Committee agrees
with stakeholders that an objective test should be added, for instance a
qualification of “significant risk" or severe harm” or the test applied when
determining harassment which is that a consideration has to be made as to what
a reasonable reaction to the behaviour would be.

The Committee also believes that clear guidance and training should be provided
to panel members to ensure that decisions about such “severe harm” are taken in
an informed manner and applied consistently across Scotland.

Further, the Committee believes that the use of MRCs for these purposes should
be closely monitored to ensure they are used appropriately. The Committee
urges the Scottish Government to commit to bringing forward amendments at
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Stage 2 to address these issues.

609. The Committee notes that a decision to impose an MRC should only be taken
where it is in the best interests of the child, a proportionate response to the risks
posed to or by the child, and where other less restrictive measures have been
fully explored. The Committee notes the Scottish Government’s stated intention
that MRCs should not be used more frequently in future than they are at present.
Again, the Committee requests that appropriate monitoring is put in place to
ensure that MRCs are used only when appropriate and also asks that the
Scottish Government carries out an evaluation of the use of MRCs and their
impact on the outcomes of the young people.

610. The Committee believes that the Scottish Government should urgently address
the issues identified in relation to the automatic provision of legal representation
i.e. to ensure that the child has access to a solicitor at the point at which an MRC
is being considered. It should amend the Bill at Stage 2 to ensure this important
safeguard is reinstated.

611. As with section 4, the Committee believes that any threshold test should ensure
that a secure care authorisation is a necessary and proportionate response to the
risks posed to or by the child. The Committee is concerned that the new test is
too subjective without the addition of an objective test.

612. The Committee believes that this provision in Section 5 should be amended at
Stage 2 of the Bill's consideration.

613. The Committee recognises that it is often challenging to balance the rights of
those offending against those of people harmed by that offending. This is
particularly true where both parties are children.

614. The Committee acknowledges the critical role that information sharing can play in
allowing victims to plan for their safety and wellbeing.

615. The Committee notes the call of some stakeholders, including Victim Support
Scotland, for a victim notification scheme to operate within the Children's
Hearings System as it does within the criminal justice system. The Committee
recognises that stakeholders also called for improvements to this scheme.

616. The Committee supports the Criminal Justice Committee's request that the
Scottish Government considers how the wider needs of victims can be met,
including on information sharing - in this Bill or, possibly, the Victims, Witnesses
and Justice Reform (Scotland) Bill.

617. The Committee notes that only 13-14% of victims or their families are requesting
information from SCRA. The Committee urges SCRA to undertake research to
understand why the rate is so low.

618. The Committee recognises that the Scottish Government has committed to roll
out the Bairns' Hoose model for all child victims and witnesses of violence. The
Committee notes that stakeholders are unclear as to how this Bill will align with
the Bairns' Hoose model roll out and asks the Scottish Government to clarify how

81



Education, Children and Young People Committee
Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

619.

620.

621.

622.

623.

624.

625.

626.

these measures will work together.

The Committee strongly supports the need for victims, withesses and their
families to have ready access to information and support to navigate their way
through the criminal justice or Children’s Hearings System. The Committee
acknowledges that a single point of contact was cited by many stakeholders as a
good way to facilitate this.

The Committee notes that the Bill provides flexibility with regard to support for
those beyond the age of 18. It therefore asks the Scottish Government to
consider how this principle could be applied to those being referred on offence
grounds who are older than 17.5 years, but under 18.

The Committee recognises that extending supervision and guidance for young
people will put additional pressure on local authority budgets. The Committee
therefore calls for this to be reflected in the resources allocated to local
authorities to implement this change.

The Committee welcomes the policy intention of this Bill, namely that it should
remove the maijority of under 18s from the adult justice system. However, in doing
S0, it also recognises the views of the UN Committee on the Rights of the Child
that age-appropriate justice should not be contingent on the severity of the
offence of which the child is accused.

The Committee welcomes that the Lord Advocate will retain the ability to
authorise prosecution, when it is in the public interest. However, it urges the
Scottish Government to consider which measures could be put in place to ensure
that a child proceeding through the adult justice system, rather than the
Children’s Hearings System, should also have access to age-appropriate justice,
including putting in place safeguards and measures designed to help them better
understand and participate in proceedings.

The Committee recommends that when the Lord Advocate’s Guidelines are next
revisited, careful consideration is given as to how the views of the child or young
person are factored into the Procurator Fiscal’s decision-making process when
identifying a) if a prosecution is in the public interest and b) whether a case
should be disposed of via the courts or via the Children’s Hearings System. In
making this recommendation, the Committee is mindful that this process should
include the views both of the young person accused of an offence and any young
person harmed as a result of that behaviour.

The Committee welcomes the enhancement of rights for 16 and 17 years that are
contained within the provisions in Section 11.

The Committee shares the concerns of the Criminal Justice Committee about the
capacity of Police Scotland and local authorities to ensure that these rights can
be realised. Specifically, the Committee is concerned that there is a lack of
suitable solicitors to advise young people in some areas across Scotland.
Similarly, appropriate alternatives to police custody (i.e. places of safety) are not
easily accessible in all areas. The Committee is conscious that the provisions in
this Bill may place additional pressure on already over-stretched resources. As
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such, the Committee urges the Scottish Government to work with relevant
agencies to assess where the current gaps are, and to address these ahead of
the Bill's implementation.

627. The Committee notes the Scottish Government's assurances to the Criminal
Justice Committee that local authorities will be able to advise Police Scotland
about the appropriateness of any adult who is to be contacted about a child's
detention. The Committee endorses the Criminal Justice Committee's request
that the Scottish Government seeks to prevent individuals with the potential to
exploit vulnerable young people, such as organised crime groups, from being
able to do so.

628. The Committee welcomes the Minister's stated intention that the provisions in this
Bill, and those in the Victims, Witnesses and Justice Reform (Scotland) Bill, will
be closely aligned. The Committee would welcome sight of any analysis carried
out by the Scottish Government to inform this process to date and an indication of
which amendments the Scottish Government believes might be required to each
Bill to ensure this alignment. The Committee asks that this be provided ahead of
Stage 2 consideration.

629. The Committee asks the Scottish Government to clarify when reporting
restrictions begin to apply when there is a suspected offence involving a child.

630. The Committee would also welcome the Scottish Government's views on the
other changes suggested by Dr Andrew Tickell and Seonaid Stevenson-McCabe
regarding—

» The ability of children and young people to waive their anonymity, without
committing a criminal offence;

* Removing the Scottish Government's power to dispense with reporting
restrictions;

* Increasing the maximum penalty for violating reporting restrictions; and

» Updating of reporting restrictions in civil as well as criminal cases which
involve children, to bring greater consistency.

631. The Committee notes the evidence received and welcomes recent developments
in relation to specialist provision for young people accused of offences in court
settings.

632. Whilst there is evidence of recent good practice and innovation in the court
system in many parts of Scotland, much remains to be done to ensure all under
18s have access to age-appropriate justice. The Committee recommends that
this work commences without delay.

633. The Committee notes that a key aim of the Bill is to bring about positive change
for all 16 and 17 year olds involved in offending. However, as currently drafted,
any additional protections may only be available to those up to the age of 17.5
years.
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634.

635.

636.

637.

638.

639.

640.

641.

642.

643.

644.

645.

The Committee does not believe that it is fair that the Bill treats young people
over the age of 17.5 years but under 18, differently, purely on the basis of how
long it might take for agencies to put in place support.

The Committee requests that the Scottish Government urgently addresses these
concerns to ensure that all under 18s in Scotland have access to age-appropriate
justice.

The Committee recognises the strong support among stakeholders for the
provisions that ensure that under 18s will no longer be sent to a YOI or prison.

The Committee welcomes this support and agrees that, in the event that a child
must be deprived of their liberty, this should be within the secure estate (i.e. a
secure accommodation provider).

The Committee agrees, however, that it is essential that secure care providers
have the resources - in terms of training, staff and stability of funding - to be able
to provide the therapeutic care, rehabilitation and reintegration service that
children and young people require, as well as being able to provide the
protections needed for all who live in secure care.

The Committee asks the local Health and Social Care Partnerships to scope out
the possibility of formal arrangements with secure accommodation providers in
their area, to ensure that young people have timely access to services.

Given the vital nature of its work, the Committee is concerned about the financial
stability of secure accommodation services and the fact that it depends on such
high occupancy rates to be viable.

The Committee welcomes the planned expansion of the pilot scheme to increase
the number of places held for Scottish children at secure accommodation
services, to ensure that there is protected capacity across the secure care estate.
It also notes the ongoing Secure Care review and that this is considering the
funding of secure care as part of its work.

However, it notes that the Secure Care review is not due to report until Spring
2024. The Committee therefore asks the Scottish Government to urgently
produce interim findings in relation to how the measures set out in the Bill are
likely to affect the financial sustainability of the secure care sector.

The Committee would also welcome reassurance that the extension of the pilot
will mean that decisions regarding placements can, where at all possible, be
based on what is in the best interests of the child, rather than simply where there
is available space.

Given the concerns about potential capacity issues across the secure care
estate, the Committee would urge the Scottish Government to consider
publishing data on the capacity of secure care on a monthly basis in order to
monitor the impact of the pilot scheme, and to assess where pinch points remain.

The Committee recognises that secure care providers may have capital costs
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relating to the re-design of their estates to manage the increase in older young
people with more complex needs staying with them, as result of the provisions in
the Bill. This might include adjusting existing accommodation arrangements, or
putting in place additional security measures, to ensure the safety of other young
people. The Committee is concerned that these costs do not currently appear in
the Financial Memorandum and suggests that the Scottish Government includes
these potential costs when revisiting the Financial Memorandum.

646. The Committee notes the Criminal Justice Committee's findings regarding a more
flexible, individualised system which isn't based on age alone. The Committee
suggests that the Scottish Government conducts a review of international
evidence governing the use of individualised assessments at the point of
sentencing to help inform any next steps.

647. The Committee notes the duties that the provisions in Sections 20 and 21 will
place on local authorities in relation to detained children.

648. The Committee is concerned that the cost of this support has not been factored
into the Financial Memorandum. It recognises that the Minister has committed to
provide updated costings for the Bill and the Committee would expect this
support to be costed as part of that work and provided ahead of the Stage 1
debate.

649. The Committee notes concerns of secure accommodation providers regarding
the definition of secure accommodation. The Committee asks the Scottish
Government that, however this section is worded, it reflects the reality that secure
care goes well beyond the deprivation of liberty, and must provide care,
education, healthcare, support and safeguarding to the children and young
people living there.

650. The Committee recommends that the use of cross-border placements should be
monitored and assessed by the Care Inspectorate to ensure that they are only
used where it is assessed to be better for a child/young person, than a placement
closer to home.

651. The Committee believes that young people should be fully included in the
planning process for a cross-border placement. Their needs and wishes should
be taken into account, alongside an assessment of what is in their best interests,
recognising that what the young person wants and what is in their best interests
may not always be the same. This process should be clearly set out in guidance
for providers offering cross-border placements.

652. However, the Committee notes concerns from stakeholders that—

» young people from England in cross-border placements do not have the
same rights as Scottish children, and may also find it more difficult to enforce
their rights;

+ there is a lack of clarity as to the standards and outcomes for residential
homes providing cross border placements; and
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662.

663.

 there is a need to ensure advocacy support, legal advice and rights
representation for young people subject to cross-border placements.

The Committee suggests that further thought be given as to how these issues
could best be addressed ahead of Stage 2 consideration of the Bill.

The Committee notes from the Minister's evidence that engagement between the
Scottish and UK Government is due to take place on the issue of cross-border
placements. The Committee would welcome an update on this engagement once
it has taken place.

The Committee believes that the use of some secure transport providers (e.g.
those in the South of England) is inefficient, resulting in unacceptable delays for
both children and secure accommodation services. Given the significant travel
involved to transport children for short distances, the Committee does not believe
that current practice provides good value for money.

The Committee recognises that the Scottish Government, COSLA and other
stakeholders are currently working to develop guidance on secure transport.

The Committee urges them, as part of this work, to identify why secure
accommodation providers often only source secure transport for children from
outwith Scotland. It also urges the group to conduct a Children’s Rights Impact
Assessment on the specific issue of secure transportation, to ensure that the
needs of children and young people are at the forefront of any future reforms.

The Committee urges the Scottish Government to ensure that, in future, secure
transport operators are—

» sourced as locally as possible;
 are appropriately trained in trauma-informed practice; and
« are fully regulated.

The Committee is concerned by the apparent inconsistencies in the reporting of
incidents of restraint within a secure transport environment. It believes that
incidents of restraint should be logged, reported and analysed regularly.

The Committee recognises and welcomes COSLA's support for secure transport
to be regulated to similar standards as secure accommodation.

The Committee welcomes the Scottish Government's commitment to consider
these issues ahead of Stage 2.

The Committee notes the general support for the provisions in section 26 of the
Bill from stakeholders.

The Committee acknowledges the concerns of Police Scotland regarding the
potential unintended consequences of these measures.
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664.

665.

666.

667.

The Committee therefore asks the Scottish Government to monitor 16 and 17
year olds, and their access to accommodation with a Registered Social Landlord,
to ensure that it is not being impacted by this Bill.

The Committee notes the support for the provisions in section 27 of the Bill from
stakeholders.

It further notes the Care Inspectorate's call for the refresh of the child’s plan &
supporting guidance to be brought forward and asks the Scottish Government to
indicate when that is likely to be published.

The Committee agrees to the general principles of the Children (Care and
Justice) (Scotland) Bill at Stage 1.
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Annex A - Minutes of Meetings

Extracts from the minutes of meetings of the Education, Children and Young People
Committee—

10th Meeting, Wednesday 22 March 2023
Agenda Item 1 - Children (Care and Justice) (Scotland) Bill:
The Committee heard evidence on the Bill at Stage 1 from—

Alistair Hogg, Head of Practice and Policy, Scottish Children's Reporter Administration
(SCRA);

Kenny Donnelly, Procurator Fiscal, Policy and Engagement, Crown Office and Procurator
Fiscal Service; and

Superintendent Claire Dobson, Partnerships, Prevention and Community Wellbeing
Division, Police Scotland

and then from—

Megan Farr, Policy Officer, Children and Young People’s Commissioner Scotland;
Fiona Dyer, Director, Children’s and Young People’s Centre for Justice; and
Katy Nisbet, Head of Legal Policy, Clan Childlaw.

Agenda Item 2 - Evidence Session (In Private):

The Committee considered the evidence it heard earlier under agenda item 1.
11th Meeting, Wednesday 29 March 2023

Agenda Item 1 - Children (Care and Justice) (Scotland) Bill:

The Committee took evidence on the Bill at Stage 1 from—

Alison Gough, Director, The Good Shepherd Centre;

Kevin Northcott, Deputy Chief Executive Officer, Rossie Young People's Trust;
Claire Lunday, Headteacher, St Mary's Kenmure Secure Care Centre; and

Gerald Michie, Governor, HMP & YOI Polmont and Sue Brookes, Interim Director for
Strategy and Stakeholder Engagement, Scottish Prison Service;

and then from—
Sheriff David Mackie, Chairperson, Hearings System Working Group;
Chloe Riddell, Policy Lead, The Promise Scotland;

Meg Thomas, Head of Research, Policy & Participation, Includem;
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Kate Wallace, Chief Executive Officer, Victim Support Scotland; and

Laura Pasternak, Policy & Public Affairs Manager, Who Cares? Scotland.
Agenda Item 3 - Evidence Session (In Private):

The Committee considered the evidence it heard earlier under agenda item 1.

The Committee agreed to seek further information on Bairns Hoose. It also agreed to write
to the five secure care accommodation providers.

12th Meeting, Wednesday 26 April 2023

Agenda Item 3 - Children (Care and Justice) (Scotland) Bill:

The Committee heard evidence on the Bill at Stage 1 from—

Jenny Brotchie, Regional Manager, Scotland, Information Commissioner's Office;
Ben Farrugia, Director, Social Work Scotland;

Councillor Tony Buchanan, Councillor East Renfrewshire Council and Children and Young
People Spokesperson, COSLA,;

Jackie Irvine, Chief Executive, Care Inspectorate; and

Stephen Bermingham, Head of Practice and Policy, Children's Hearings Scotland.
Agenda Item 4 - Children (Care and Justice) (Scotland) Bill:

The Committee considered the recent visits to Polmont YOI and secure care providers.
Agenda Item 5 - Evidence Session (In Private):

The Committee considered the evidence it heard earlier under agenda item 3.
13th Meeting, Wednesday 3 May 2023

Agenda Item 1: Children (Care and Justice) (Scotland) Bill:

The Committee heard evidence on the Bill at Stage 1 from—

Natalie Don MSP, Minister for Children, Young People and Keeping the Promise,
Brendan Rooney, Bill Manager and

Deborah Nolan, Bill Team Professional Adviser.

Agenda Item 2 - Children (Care and Justice) (Scotland) Bill (In Private):

The Committee considered the evidence it had heard on the Children (Care and Justice)
(Scotland) Bill.

17th Meeting, Wednesday 31 May 2023

Agenda Item 1 - Children (Care and Justice) (Scotland) Bill (In Private):
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The Committee considered and agreed amendments to the draft Stage 1 report.
18th Meeting, Wednesday 7 June 2023
Agenda Item 3 - Children (Care and Justice) (Scotland) Bill (In Private):

The Committee considered a draft report. Various changes were agreed to. The
Committee agreed to delegate to the Convener responsibility for finalising the draft report
for publication.

The Committee considered the arrangements for publication of the report. The Committee
agreed, by division, that Members would not comment on the report during the embargo
period, prior to publication. For 8 (Sue Webber, Ben MacPherson, Bob Doris, Pam
Duncan-Glancy, Ross Greer, Bill Kidd, Ruth Maguire, Willie Rennie), Against 1 (Stephen
Kerr), Abstentions 0.
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Ellen written evidence
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Stage 1 Report for Children (Care and Justice) (Scotland) Bill , 4th Report 2023 (Session 6)

Rape Crisis written evidence

Education, Children and Young People Committee meeting of 29 March 2023, Col
53-54

Education Scotland written evidence

Mental Health Foundation written evidence

St Mary's Kenmure written evidence

Children 1st written evidence

Clan Childlaw written evidence

Education, Children and Young People Committee meeting of 22 March 2023, Col 56
Education, Children and Young People Committee meeting of 22 March 2023, Col 57

Hearings System Working Group final report, The Hearings for Children, The
Redesign

Education, Children and Young People Committee meeting of 29 March 2023, Col
37-38

The Age of Criminal Responsibility (Scotland) Act 2019 raised the age at which a child
is deemed to have the capacity to commit a crime, from 8 to 12. It was brought into
force on 17th December 2021. Prior to this change, children between 8 and 12 could
not be prosecuted in the criminal courts but could be held to have committed an
offence and thus dealt with through the Children's Hearings System on that basis.

The number of children referred to the Reporter has increased for the first time since
2006/07, following 14 consecutive years of decrease. The Reporter suggests that this
is most likely an impact of Coronavirus and lockdowns rather than any wider system
trend. Therefore, any conclusions drawn from this data should be treated with caution.

Finance and Public Administration Committee, 9 May 2023, Cols 29
Inspiring Scotland written evidence
Police Scotland written evidence

Education, Children and Young People Committee meeting of 29 March 2023, Col
38-39

Scottish Children's Reporter Administration written evidence
Good Shepherd Centre written evidence

Good Shepherd Centre written evidence

Children (Care and Justice)(Scotland) Bill, explanatory notes
Includem written evidence

Rape Crisis Scotland written evidence
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Children's Hearings Scotland written evidence

Childen’s Hearings Scotland Practice and Procedure Manual , Pg 246

Children (Care and Justice)(Scotland) Bill, Policy Memorandum

Education, Children and Young People Committee, 22 March 2023, Col 17

Education, Children and Young People Committee meeting of 3 May 2023, Col 9
Who Cares? Scotland written evidence

Education, Children and Young People Committee meeting of 29 March 2023, Col 55
Clan Childlaw written evidence

Clan Childlaw written evidence

Children and Young People's Commissioner for Scotland written evidence

Education, Children and Young People Committee meeting of 3 May 2023, Col 10-11
Scottish Women's Aid written evidence

Education, Children and Young People Committee meeting of 29 March 2023, Col 57
Children 1st written evidence

Education, Children and Young People Committee meeting of 29 March 2023, Col
22-23

Children and Young People’s Centre for Justice written evidence

Education, Children and Young People Committee, 22 March 2023, Col 17

Aberdeenshire Council written evidence

Clan Childlaw written evidence

Education, Children and Young People Committee meeting of 3 May 2023, Col 9
Care Inspectorate written evidence

Children and Young People's Commissioner for Scotland written evidence

Education, Children and Young People Committee meeting of 26 April 2023, Col 22
Education, Children and Young People Committee meeting of 29 March 2023, Col 33
Children's Hearings Scotland written evidence

Education, Children and Young People Committee meeting of 22 March 2023, Col 14
Education, Children and Young People Committee meeting of 29 March 2023, Col 45

Education, Children and Young People Committee meeting of 26 April 2023, Col 22
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105 Police Scotland written evidence

106 Education, Children and Young People Committee meeting of 26 April 2023, Col 23
107 Children 1st written evidence

108 Education, Children and Young People Committee meeting of 29 March 2023, Col
36-37

109 Children 1st written evidence

110 Children 1st written evidence

111 Education, Children and Young People Committee meeting of 29 March 2023, Col 61
112 Police Scotland written evidence

113 Who Cares? Scotland written evidence

114 Education, Children and Young People Committee meeting of 26 April 2023, Col 5
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116 Education, Children and Young People Committee meeting of 26 April 2023, Col 6
117 COSLA written evidence

118 Social Work Scotland written evidence
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University written evidence

120 Clan Childlaw written evidence
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122 Rape Crisis Scotland written evidence

123 Scottish Women's Aid written evidence

124 Elaine Sutherland, Professor Emerita at University of the Stirling written evidence
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127 Education, Children and Young People Committee meeting of 22 March 2023, Col 3
128 Education, Children and Young People Committee meeting of 26 April 2023, Col 39
129 Education, Children and Young People Committee meeting of 26 April 2023, Col 39
130 Aberdeenshire Council written evidence

131 Children and Young People's Commissioner for Scotland written evidence
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