
 

 
 
 
 
 
 
 
 
 
 
 

SCRA response to the Scottish Government’s consultation  
 
 
Background 
 
The Children's Hearings System is Scotland’s distinct system of child protection and youth justice. Among 
its fundamental principles are: 

 whether concerns relate to their welfare or behaviour, the needs of children or young people in 
trouble should be met through a single holistic and integrated system  

 a preventative approach, involving early identification and diagnosis of problems, is essential  

 the welfare of the child remains at the centre of all decision making and the child’s best interests are 
paramount throughout 

 the child’s engagement and participation is crucial to good decision making  
 
SCRA operates the Reporter service which sits at the heart of the system. SCRA employs Children's 
Reporters who are located throughout Scotland, working in close partnership with panel members and 
other professionals such as social work, education, the police, the health service and the courts system. 
 
SCRA’s vision  is that vulnerable children and young people in Scotland are safe, protected and offered 
positive futures. We will seek to achieve this by adhering to the following key values:  

 The voice of the child must be heard 

 Our hopes and dreams for the children of Scotland are what unite us 

 Children and young people’s experiences and opinions guide us 

 We are approachable and open 

 We bring the best of the past with us into the future to meet new challenges.  
 
 
Response Summary 
 
SCRA welcomes the opportunity to contribute further to the discussion on raising the Minimum Age of 
Criminal Responsibility (MACR). We welcome the Advisory Group’s report and, as an active member of 
that group, we fully support its conclusions and recommendations.  
 
We have made clear on several occasions over the last few years that we are entirely in agreement with 
proposals to raise the minimum age to 12. This position has been taken based on application of the 
enduringly valid Kilbrandon principles and the rights enshrined within the UNCRC. We feel very strongly 
that decisions on the MACR must be made in light not just of practical concerns but in terms of a clear view 
about how society should treat children. One of the reasons for the persistence of abuse, neglect and 
exploitation of children is in our view a generational failure to assert fully their rights. It is in the domain of 
criminal responsibility that this ambiguity about children's rights seems to persist most strongly. 
 
There has been a clear direction of travel in terms of government policy on youth justice issues through the 
Whole Systems Approach and more broadly the GIRFEC agenda. As this work has developed, the low age 
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of criminal responsibility has seemed increasingly out of step with what we understand about the best ways 
to address problematic behaviour and with the ethos of the children’s hearings system, which recognises 
that offending behaviour cannot be separated from the wider issues, vulnerabilities and concerns in a 
child’s life.  
 
We recognise however that in order to ensure the success of such an important change, some operational 
and legislative issues needed more detailed consideration. Over the last eighteen months or so therefore, 
we have engaged in detailed and constructive discussions on this issue with Scottish Government and 
Police Scotland colleagues with a view to developing possible solutions to some of these issues. These 
discussions have had at their heart a clear children’s rights focus and a desire to make progressive 
changes to the operation of the system while retaining an appropriate focus on public protection. Those 
discussions have continued into the Scottish Government’s Advisory Group which met between November 
2015 and February 2016.   
 
We also recognised that it was important to be able to base a decision on clear research evidence. SCRA’s 
report into the backgrounds of children aged 8-11 who commit offences makes clear that offending 
behaviour is rare and serious offending even rarer. Most children who committed an offence only did so 
once and only a minority required compulsory measures of intervention. Further, it was apparent that many 
children who committed offences experienced a range of additional vulnerabilities including 25% who had 
previously been victims of physical and/or sexual abuse.   
 
We are pleased therefore to reiterate our support for the Advisory Group’s recommendation that the MACR 
should be raised from 8 to 12. We would suggest however that once this has been achieved, the situation 
be kept under review as we believe there are strong arguments for considering raising the age even 
further. We are also mindful of the need to ensure that the change is meaningful in how it impact children’s 
rights and that we do not fall into the trap of simply changing vocabulary.  
 
 
 
Detailed response to specific questions 
 
 
Age of criminal responsibility 
The Committee on the Rights of the Child has been critical of Scotland for its low age of criminal 
responsibility even though children aged 8-11 can no longer be prosecuted, instead being dealt with 
through a referral to the Reporter. While the children’s hearings system is not penal or punitive in nature, 
there are still significant consequences in terms of retention and disclosure which currently attach to having 
offence grounds for referral accepted or established. The current system does not in our view meet 
Scotland’s obligations under the UNCRC. As noted above therefore, we are wholly supportive of the 
proposal to raise the MACR to 12.  
 
Care, protection and risk 
We agree that the support needs of, and risks posed by, children aged 8-11 years demonstrating harmful 
behaviour can be met through the extension of the National Child Protection Guidance. There will be a 
need to ensure appropriate links to other Scottish Government guidance and national policy frameworks 
such as GIRFEC, EEI, Equally Safe etc.  
 
Children’s Hearings System 
Lord Dunpark’s minority opinion in the Merrin case was in many ways simply a statement of the obvious – 
that a child under the MACR who engages in offending behaviour cannot be referred to a children’s hearing 
unless one of the other grounds applies to him. Clearly then, raising the MACR would mean that referral of 
8-11 year olds on offence grounds would no longer be possible. However, we are not aware of, nor can we 
envisage, a situation where the Reporter was sufficiently concerned about a child and wanted to bring them 
to a Hearing but was unable to use one of the existing non-offence grounds. This is particularly the case 
with the revised grounds for referral introduced by the 2011 Act, where the new (m) ground would be 



 

particularly appropriate for children who are under the MACR but whose behaviour is a cause for concern. 
The Hearings System would still be able to respond robustly in relation to those children, with all the same 
disposals that would be available currently for a referral on offence grounds. In fact, due to the impact of 
the Constanda case, which prevents the Reporter substituting a non-offence ground where the primary 
concern is about the child’s offending behaviour, and the  lower standard of proof that attaches to non-
offence grounds, it may be that the hearings system could intervene to address behaviour in situations 
where it is not currently possible to do so. 
 
Role of the Police 
We agree with the suggestion that an amended version of the Child Assessment Order powers would allow 
police to remove a child to a place of safety and fully investigate the circumstances surrounding the 
incident. This would be done within a framework solely intended to identify the child’s needs and with a 
view to assembling enough information to decide whether a referral to the Reporter on non-offence 
grounds is necessary or if some other welfare-based response is more appropriate.  
 
Disclosure and protection of vulnerable groups 
We agree that there should be a very strong presumption against release of information about a child’s 
behaviour that took place under the age of 12. In fact, we think it unlikely that release of such information 
would ever be appropriate or necessary. We also agree that application of such provisions should be 
retrospective so far as is reasonably possible. In a similar vein, it is also important to conclude and bring 
into force the work relating to retention and disclosure for children, which took place around the Children’s 
Hearings (Scotland) Act 2011, as the current regime is extremely complex and not designed with children 
in mind.    
 
While assessment of future risk is an inexact science, we understand that only around 20 children currently 
have forensic samples retained on the system. These samples can only be retained for three years without 
the authorisation of a Sheriff. It is in our submission highly unlikely that there would be any justification for 
samples taken from 8-11 year olds to be retained beyond this point and we are not aware of any evidence 
to suggest that such samples have been used by the police to detect crime. As noted above, our research 
suggests that the majority of offending by this age group is low level and one-off. We remain unconvinced 
therefore of the need to retain samples beyond the point at which the Reporter requires them to establish 
the non-offence grounds for referral. Any provision for future disclosure or retention of forensic information 
should therefore be on an exceptional basis.  
 
It seems that a mechanism to allow application to the Sheriff in those very exceptional cases, at which the 
child can be fully represented, could represent a proportionate response to potential future risk which 
respects the child’s rights. Clear guidance to Police Scotland would help to ensure that these applications 
are only made when appropriate and necessary. It will be important for legal aid to be available to the child 
to ensure fair process and equality of arms in the hearing of this application.  
 
However, if such a provision is put in place then it will also clearly affect the safeguards that are needed at 
the investigatory stage. If there is any prospect of the information a child discloses at this point being used 
later to support an argument to retain forensic data or forming part of a quasi-criminal record, then they will 
need access to a lawyer and all the appropriate other safeguards. It is likely to be difficult to know in 
advance of the investigation which children this might apply to, so all children will need these legal and 
procedural safeguards in place. There will also need to be clear guidance provided to Disclosure Scotland 
about when such information should be requested and disclosed. We would not wish to see information 
appearing in disclosure checks via a “back door”. 
 
Victims and witnesses  
Should the MACR be raised, SCRA will no longer be able to provide information on the disposal of a case 
relating to an 8-11 year old via our Victim Information Service. However, we note that the numbers of cases 
relating to 8-11 year olds in which this service is currently utilised are very few and that even where 
information is provided, it can be challenging explaining to a victim of crime the way in which offences are 
dealt with in a welfare-based system, as very little information on the disposal of the case can be shared. 



 

Any continuation of this service would run into challenges around where to set the age boundary as there 
will be children under the age of 8 whose behaviour impacts on others. We would suggest that this would 
be inappropriate. Nonetheless it is important that supports are still made available to victims, particularly as 
the majority of those victims are children themselves.  
 
 
Conclusion 
 
SCRA is fully supportive of the Advisory Group’s recommendation that the MACR should be raised from 8 
to 12. We are also mindful however of the need to ensure that the change is meaningful in how it impacts 
children’s rights and that we do not fall into the trap of simply changing vocabulary and retaining 
unnecessary provisions that are based on an unduly risk averse approach to responding to children’s 
behaviour and needs. We remain willing to engage further in discussions both in relation to children aged 
8-11 and to those aged over 12.  
 
 


