
 

 
 
 
 
 
 
 
 
 
 
 

SCRA response to the Scottish Government’s consultation 
 
 
Background 
 
The Children's Hearings System is Scotland’s distinct system of child protection and youth justice. Among 
its fundamental principles are: 

 whether concerns relate to their welfare or behaviour, the needs of children or young people in 
trouble should be met through a single holistic and integrated system  

 a preventative approach, involving early identification and diagnosis of problems, is essential  

 the welfare of the child remains at the centre of all decision making and the child’s best interests are 
paramount throughout 

 the child’s engagement and participation is crucial to good decision making  
 
SCRA operates the Reporter service which sits at the heart of the system. SCRA employs Children's 
Reporters who are located throughout Scotland, working in close partnership with panel members and 
other professionals such as social work, education, the police, the health service and the courts system. 
 
SCRA’s vision  is that vulnerable children and young people in Scotland are safe, protected and offered 
positive futures. We will seek to achieve this by adhering to the following key values:  

 The voice of the child must be heard 

 Our hopes and dreams for the children of Scotland are what unite us 

 Children and young people’s experiences and opinions guide us 

 We are approachable and open 

 We bring the best of the past with us into the future to meet new challenges.  
 
 
Response  

 
The Scottish Children’s Reporter Administration (SCRA) encounters procedures for recovery of evidence in 
a number of contexts. Principally these situations are: 
(i) Where the Principal Reporter is a party to proof or appeal proceedings under the Children’s hearings 
(Scotland) Act 2011. Recovery normally relates to medical records or local authority case file. Depending 
on the circumstances of the case recovery can be sought by the Principal Reporter or by another party.  
(ii) Where SCRA receives intimation of a specification granted in adoption cases for recovery of SCRA 
records. 
(iii) Where SCRA receives intimation of a court order in other on-going court actions (occasionally in other 
UK jurisdictions) for recovery of SCRA records. 
 
Question 1. Do you consider this is an accurate description of the law and practice in this area? If 
not, please say why not. 
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With two point of clarification, we consider this to be an accurate description of the current law and 
practice.  
 
1. Paragraph 1.03 states that “....a motion for commission and diligence is intimated to every other 
party to the case, as well as to any third party “haver”....”. Our understanding is that this requires to be 
the case with applications under the Administration of Justice (Scotland) Act 1972 Act but that common law 
applications only require to be intimated on the haver when (if) the motion is granted. As is made clear in 
paragraph 1.04 it is at that this point that confidentiality can be claimed but only by the haver. 
 
2. In our experience, specifications lodged do not – as is suggested in paragraph 1.03 -  set out “the 
relevance to the case of the documents being sought.” Normally the specification will just list the 
documents being sought. 
 
Question 2: Do you consider that the law should be changed in this area? If so, what changes 
would you like to see? 
 
In our view, the issues brought into sharper focus by the recent opinion of Lord Glennie in the WF case 
suggest a strong argument for the law to be changed.  
 
We agree with Lord Glennie (at paragraph 44) that the principles which govern applications concerning 
recovery of evidence are the same in civil proceedings as they are in criminal proceedings. The type of 
issue encountered in the WF case might just as easily arise in civil proceedings.  
 
While Lord Glennie endorses (at paragraph 45) the civil approach to recovery of evidence, at present – so 
far as we are aware - there is no mechanism which ensures that an individual whose Article 8 rights may 
be infringed by an order for recovery of evidence will be represented in civil proceedings. More specifically, 
the motion and specification do not require to be intimated on either (i) the affected individual, or (ii) 
someone appropriately placed to represent that individual’s interests. We think that changes in the law are 
required to (i) ensure such intimation happens, and (ii) to give an appropriate place to the individual’s 
interests in the decision-making process that follows. We think that such changes will require legislation. 
 
Other matters that will require to be considered include: 
(i) how the interests of children or others not capable of expressing a view are to be represented, and 
(ii) how to identify in advance of intimation those whose personal information is at issue and whose Article 
8 rights may be infringed, and 
(iii) how to effect intimation on individuals (whether children or adults) with particular vulnerabilities. 
 
Beyond indicating support for change as set out above we would need further time to reach a concluded 
view on what specific amendments would be required.  
 
Question 3: Do you consider that any changes to practice and procedures should be made in this 
area? If so, what changes would you like to see? 
 
Yes. However we consider that legislative change is needed so that any changes to practices and 
procedures will depend on, and need to be aligned with, such legislative change. 
 
Question 4. If you wish, please provide any other comments you may have. 
 
If the Scottish Government agrees that legislation or change to procedures or both is necessary then 
further consultation will be necessary. SCRA will be happy to assist with any aspect of the consultation 
both in preparing for same and in submitting more detailed comments at that time. 
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