
 

 
 
 
 
 
 
 
 
 
 
 

SCRA response to the Scottish Government’s consultation  
 
 
Background 
 
The Children's Hearings System is Scotland’s distinct system of child protection and youth justice. Among 
its fundamental principles are: 

 whether concerns relate to their welfare or behaviour, the needs of children or young people in 
trouble should be met through a single holistic and integrated system  

 

 a preventative approach, involving early identification and diagnosis of problems, is essential  
 

 the welfare of the child remains at the centre of all decision making and the child’s best interests are 
paramount throughout 

 

 the child’s engagement and participation is crucial to good decision making  
 
SCRA operates the Reporter service which sits at the heart of the system. SCRA employs Children's 
Reporters who are located throughout Scotland, working in close partnership with panel members and 
other professionals such as social work, education, the police, the health service and the courts system. 
 
SCRA’s vision  is that vulnerable children and young people in Scotland are safe, protected and offered 
positive futures. We will seek to achieve this by adhering to the following key values:  

 The voice of the child must be heard 

 Our hopes and dreams for the children of Scotland are what unite us 

 Children and young people’s experiences and opinions guide us 

 We are approachable and open 

 We bring the best of the past with us into the future to meet new challenges.  
 
 
Summary Response  
 
SCRA welcomes the opportunity to respond to the consultation on “The Police Act 1997 and the Protection 
of Vulnerable Groups (Scotland) Act 2007 Remedial Order 2015”. We understand that the Order is a 
response to the Supreme Court case of R (on the application of T and another) (FC) (Respondents) v 
Secretary of State for the Home Department and another (Appellants) and is intended to provide for a more 
proportionate system of disclosures. However, these changes fall short of what had already been agreed 
by the Scottish Government and relevant stakeholders in relation to children and young people during the 
passage of the Children’s Hearings (Scotland) Act 2011. Now that the imperative to respond to the 
Supreme Court case is out of the way, we hope that this work can be progressed and that the 2015 Order 
will represent only a temporary staging post on the way to achieving a more permanent, child-centred and 
proportionate disclosure system.   
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Detailed Response  
 
The Children’s Hearings (Scotland) Act 2011  
It is important to recognise that for children, the interaction between the Rehabilitation of Offenders Act 
1974 and the disclosure system has been extremely complex for some time. This presents real issues in 
terms of ensuring that children understand the far-reaching consequences of accepting offence grounds of 
referral at a children’s hearing. In particular it is important that they understand the possible implications of 
that decision later in life, for instance when applying for a job or a place in further or higher education. 
 
The Children’s Hearings (Scotland) Act 2011 resulted in significant changes being proposed to the way the 
Rehabilitation of Offenders Act and disclosure system operates in relation to children whose offending is 
dealt with in the Children’s Hearings System. In particular, it was agreed that accepted or established 
offence grounds were to be treated as Alternatives to Prosecution (ATPs) instead of as convictions. This 
means that in most cases they would become spent 3 months after the Hearing. . However, if the offence 
committed is on the list set out in the Police Act 1997 (Criminal Record Certificates – Children’s Hearings) 
(Scotland) Order 2012, it may still appear on a disclosure check when applying for some jobs. This was 
done in order to ensure that information relating to more serious sexual or violent offences could continue 
to be taken into account when someone was applying to work with children for example. The discussion 
around these lists of serious sexual and violent offences took place with the active involvement of expert 
stakeholders including SCRA, the Police and the Commissioner for Children and Young People. The result 
was two lists developed with a specific understanding of offending by children and young people.  
 
We note however with disappointment that the changes introduced by the 2011 Act have still yet to be 
implemented and that while the new regulations represent a progressive step, they do not go as far as the 
changes that had previous been agreed. They are also in our view considerably more complex and likely to 
cause significant difficulties for children in understanding their impact and operation. We strongly urge the 
Scottish Government to proceed with the implementation of the 2011 Act changes as soon as possible.  
 
Child-friendly information 
SCRA seeks to provide information to children and young people about the children’s hearings system to 
improve their ability to participate and understand the processes in which they are involved. However, it is 
not appropriate for the Reporter or for Panel Members to try to provide the child with legal advice. In light of 
the complexity of the new disclosure regime, we believe that there are likely to be considerable challenges 
for advice providers, including the likes of the Scottish Child Law Centre and Cl@n Childlaw, to explain the 
law to children in a way that they will understand.  
 
While we wait for the 2011 Act changes to be implemented, we believe that it is incumbent on the Scottish 
Government’s Justice Directorate to utilise its intimate knowledge of the 2015 Order and take a leading role 
in producing child-friendly information on their operation and impact. There is an urgent need to ensure that 
such information is available to children and young people in order to ensure that their human rights are 
protected. SCRA would be happy to participate in a Government-led working group.  

 
Offence lists 
In relation to the lists of offences in Schedules 8A and 8B, we note that these appear to have been 
developed mainly from the point of view of adult offenders and without the involvement of any stakeholders 
who might have been able to apply a more informed view of children’s offending to the lists. Perhaps the 
most obvious place where this lack of expert input is in evidence is the inclusion of s38  of the Criminal 
Justice and Licensing (Scotland) Act 2010. This is included within Schedule 8A, we assume because this 
offence is often used for adults in relation to incidents of stalking, harassment or domestic abuse. From that 
point of view we entirely agree that it should be considered as serious and lifetime disclosure is legitimate. 
However, the situation is rather different for children where the offence tends to be used in less serious 
circumstances. In these instances we do not believe that automatic lifetime disclosure is proportionate or 



 

appropriate. This example illustrates the risk of not taking specific account of children’s offending patterns 
and is a strong argument in favour of progressing the 2011 Act changes as quickly as possible.  
 
Weeding and retention 
 Part of the discussion around the 2011 Act changes was in relation to weeding of the Police Criminal 
History System. In response to some of the concerns raised during the Stage 3 debate on the 2011 Act, 
Adam Ingram the Minister for Children and Young People said: “The Association of Chief Police Officers in 
Scotland is reviewing the weeding and retention rules that dictate for how long an offence is disclosed… 
That work holds the answer to the legitimate concern about how long information should be available for.” 
The list of offences cannot be divorced from the rules about retention as the two elements sit in balance 
with each other and must be considered together in determining the proportionality and fairness of the 
system. We understand that the outcome of that work was an agreement that children’s offences should be 
weeded in most cases after 3 years, only being retained beyond that point if it was felt that there was a 
legitimate reason to do so. Along with the implementation of the 2011 Act changes, we urge the Scottish 
Government and Police Scotland to also implement these agreed changes to the weeding and retention of 
children’s offence information.  

 
 
Conclusion 
 

 While the 2015 Order is a progressive step it falls short of the previously agreed changes to the 
disclosure system that were agreed during the passage of the 2011 Act. These should be taken 
forward as a matter of urgency.  

 

 The 2015 Order creates a significantly more complex system that is likely to be very difficult to 
explain to children and young people in a way that allows them to make informed decisions about 
acceptance of offence grounds at children’s hearings.  

 

 The lists of offences are tailored towards adult offending. Those produced by the Scottish 
Government and an expert stakeholder group alongside the 2011 Act changes are much more 
proportionate.  

 

 The previously agreed changes to the weeding and retention rules should also be progressed 
alongside the 2011 Act changes as soon as possible.  

 

 For children, the 2015 Order should be regarded as simply a temporary staging post and not a 
permanent solution.  
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