
 

 
 
 
 
 
 
 
 
 
 
 
SCRA response to the Scottish Government’s consultation  
 
 
Background 
 
The Children's Hearings System is Scotland’s distinct system of child protection and youth justice. Among 
its fundamental principles are: 

• whether concerns relate to their welfare or behaviour, the needs of children or young people in 
trouble should be met through a single holistic and integrated system  

 
• a preventative approach, involving early identification and diagnosis of problems, is essential  

 
• the welfare of the child remains at the centre of all decision making and the child’s best interests are 

paramount throughout 
 
• the child’s engagement and participation is crucial to good decision making  

 
SCRA operates the Reporter service which sits at the heart of the system. SCRA employs Children's 
Reporters who are located throughout Scotland, working in close partnership with panel members and 
other professionals such as social work, education, the police, the health service and the courts system. 
 
SCRA’s vision  is that vulnerable children and young people in Scotland are safe, protected and offered 
positive futures. We will seek to achieve this by adhering to the following key values:  

• The voice of the child must be heard 
• Our hopes and dreams for the children of Scotland are what unite us 
• Children and young people’s experiences and opinions guide us 
• We are approachable and open 
• We bring the best of the past with us into the future to meet new challenges.  

 
 
Response 
We welcome the opportunity to comment on the Children’s Legal Assistance Regulations which set out 
how state-funded legal advice and assistance will be provided within the context of the Children’s Hearings 
System.  
 
We are broadly supportive of the content of the Regulations, but have a number of significant concerns 
which are set out below.  
 
 
Inserted regulation 3A(1)(d) provides that an individual seeking to be deemed a Relevant Person can get 
ABWOR at a Pre-Hearing Panel. However, a similar right is not available to the child or existing Relevant 
Persons. We do not believe that this inequality would survive an ECHR challenge and can see no policy 
reason for the provision.  

Children’s Legal Assistance (Scotland) 
(Amendment) Regulations 2013 

7 February 2012 
 



 
In relation to inserted Regulation 3A(d)(ii), we are unclear why ABWOR should be available for an 
individual seeking to be deemed a Relevant Person only when a Compulsory Supervision Order has not 
yet been made. We can think of no reason why such a distinction should be drawn.  
 
It appears that solicitors’ granting ABWOR (as opposed to SLAB considering a request in the usual way) 
for an individual seeking to be deemed relevant at a Pre-Hearing Panel, as set out in Regulation 3A(3), is 
linked to the circumstances set out in s.28C. We do not understand why this should be the case as there is 
no logical connection with this section.  S.28C covers cases (such as 2nd working day hearings and custody 
referrals) where it would be impossible to arrange a Pre-Hearing Panel due to the timescales involved.   
 
We also cannot understand why the means and merits tests for a PHP in relation to a deemed relevant 
person request  should be applied by a solicitor in the situation where a hearing is likely to consider secure 
accommodation for the child.  Unless such a hearing is held in urgent circumstances, there is no reason 
why an application could not be made to SLAB in the usual way.  In practice, considering whether a 
children’s hearing is likely to make a decision including secure accommodation authorisation is not a 
specific purpose or outcome of a Pre-hearing Panel.  Therefore, it is hard to envisage any circumstances 
where s.28C(1)(c) would apply to a Pre-hearing Panel.  If there is sufficient time to request and arrange a 
PHP to consider deemed relevant person status, the individual concerned can simply make an application 
to the Board for ABWOR in the usual way.    
 
We would also note that we do not believe that the ability of a solicitor to grant ABWOR (as opposed to an 
application to SLAB) applies to any deferred hearing, as the provisions are currently drafted.  Regulations 
3A(1)(a)(i) and 3A(1)(b)(i) both specifically refer to “the circumstances set out in section 28C(1) of the Act”.  
Whilst s28C(1) relates to the application of s28C(2) in relation to children’s legal aid, this does not have the 
effect of having to read s28C(1) along with s28C(2) for the ABWOR provisions.  The drafting of regulations 
3A(1)(a)(i) and 3A(1)(b)(i)  quite clearly make the circumstances in s28C(1) stand alone; there is no 
reference in 3A(1)(a)(i) and 3A(1)(b)(i) to the circumstances set out in section 28C(2) of the Act.  
 
If there is an intention to make solicitors’ granting of ABWOR available for any deferred hearing following a 
hearing held in the circumstances  set out in s28C, this should be made clear – but we cannot see why this 
should be the case, as there would be sufficient time to make an application to SLAB in the usual way .  In 
particular, even if 3A(1)(a)(i) and 3A(1)(b)(i) could be construed as referring also to s28C(2), this cannot 
possibly cover 8th working day hearings as they are not a “deferral” of 2nd working day hearings. Again, we 
do not believe that it is desirable for solicitors to grant ABWOR  for 8th working day hearings, as these 
hearings are in practical terms very similar to any other grounds hearings. However, we would welcome 
some clarity from the Scottish Government about whether it is intended that they should be covered.  
 
We believe it is important that the ABWOR provisions find the correct balance of providing state funded 
representation where necessary for effective participation as against fundamentally changing the ethos of 
the children’s hearing system by making it overly legalistic and adversarial – we therefore believe that it is 
best, where possible, that applications should be considered by the Board in advance. 
 
The current criteria for appointing a legal representative for a relevant person includes not just the 
“effective participation” test but also that it may be necessary to make a certain type of supervision 
requirement (requiring the child to reside at a place which would mean that they are no longer living with 
the relevant person, regulating the child’s contact with the relevant person or affecting the relevant person’s 
parental rights). We understood that the policy intention was to maintain the current criteria, in which case 
an equivalent to this test would need to be included in the new regulation 14 (Effective participation under 
the Children’s Hearings (Scotland) Act 2011).   
 
Regulations 5(2) and (3) set out the tests for a s.126 individual to access legal aid in children’s hearings 
court proceedings. However, these tests differ from those applied to the child and relevant persons in the 
same circumstances. The s.126 individual must show that they require such representation to allow them 
to effectively participate. This test does not apply to the child or the relevant persons. In contrast the s.126 

 



 

individual is not required to show that they have “substantial grounds for making or responding to the 
appeal”, whereas the child and relevant person must be able to meet this test in order to be granted legal 
aid. We do not understand the reasons for these discrepancies and suggest that the tests should be the 
same for all. We believe that the wording of the primary legislation would allow this to be done – clearly the 
provisions in s28L(6) must set out the minimum content of the conditions as otherwise there would be no 
enabling power to make a condition of effective participation in relation to court proceedings at all (see 
s28L(6)(a)).  We see no reason why the conditions in regulation 5(2) should not align more exactly  with the 
provisions regarding effective participation set out in inserted regulation 14.   
 
We believe that Regulation 6(3) should also apply to an application under Regulation 6(2)(b).  
 
Regulation 8 refers to a child’s “legal representative”. This form of wording may cause confusion if not 
adequately defined, given the existence of the current legal representatives scheme. It might also be 
helpful to issue guidance or policy notes to clarify in what circumstances it is anticipated an application will 
be made on behalf of a child, to avoid any confusion in relation to capacity to instruct a solicitor or 
advocate. 
 
Regulation 8(2) refers to “a child under the upper age limit of compulsory school age”. We are unclear why 
this definition has been chosen. We believe that “child” should be defined as per s.199 of the Children’s 
Hearings (Scotland) Act 2011.  
 
Regulation 20(4)(a)(iii) – we suggest that in the case of an application under s.28D(5) of the Act, the Board 
should also satisfy itself that the applicant does not have substantial grounds for making or responding to 
the appeal.  
 
 
Conclusion 
While we are supportive of the policy intention behind the regulations, we believe that significant redrafting 
is necessary in order to allow them to achieve this intention. We recognise that there are considerable time 
pressures at play and are happy to offer any support that might assist or expedite the redrafting process.  
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