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1. BACKGROUND 
 
1.1 The Board was last presented with a report on progress with the 

implementation of the 2011 Act in March  2014.)  A further report was 
requested at this time to consider any further issues seen in the first 18 
months of the Act. 

 
This report will consider some of the significant organisational changes 
brought about by the Act to modernise an as well as the changes to powers 
and procedure with a view to assessing the impact both on the core ethos of 
the hearing system as well as its basic functioning and above all else its 
impact upon the service provided to children and adults  

 
2. ORGANISATIONAL CHANGE 
 
2.1 The 2011 Act introduced significant changes to the organisation of children’s 

panels, safeguarders and legal representatives, essentially to bring a nationally 
consistent approach to the administration of each.  The Board will be familiar 
with the general progress of Children’s Hearing Scotland.  From a policy point 
of view, it has been helpful to work with an equal partner in taking forward 
issues of legislative and policy reform –most notably in relation to the children 
and Young People (Scotland) Act 2014 as well as tackling practice issues 
through the Tripartite meeting with Social Work Scotland, and the Hearing 
Management Group.  The work of both these groups will gradually ensure that 
where best practice can be identified in the operation of hearings, that can be 
adopted nationally eg in the length and timing of hearing sessions. 
 

2.2 Children 1st have taken on the responsibility for the management of 
safeguarders and SCRA has had frequent liaison with them since the inception 
of new arrangements.  From an administrative point of view, we are working to 
provide a more efficient means of providing papers for safeguarders following 
their appointment at a hearing.  Our preferred option of electronic transmission 
was stalled by concerns about the impact of Public Services Network and about 
the potential cost for Scottish Government but we continue to work on 
solutions.  The reform has also brought to light a number of different practices 
operating, for instance, in relation to the role of safeguarders in court and in 
relation to panel members understanding of the role of the safeguarder.  
Regular meetings take place with Children 1st and CHS to resolve these issues.  
There is also now for the first time a visible complaints procedure in relation to 
safeguarders which has allowed a number of long standing quality issues to be 
considered.  Equally there have been issues raised by Children 1st about the 
quality of service by SCRA on occasions, in particular when we provide 
information too slowly about an appointment. 
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2.3 The Scottish Legal Aid Board have taken on the administration of legal 

representatives from local authorities.  Meetings take place every two months 
with SLAB, CHS and SCRA to review the operation of the scheme.  This has 
allowed review of two areas where there has been criticism of the reform: 
 

1. That it has introduced delay , in particular to the court part of the 
process 

2. That it has led to hearings becoming swamped with lawyers  
 

In relation to delay, SLAB collects data on their speed of response which 
indicates that applications are being dealt with within a matter of days.  In cases 
where a complaint has been made, further investigation has shown the delay to 
be as a result of solicitors not making complete applications or delaying in 
making such. 
 
SLAB also have a duty system for dealing with immediate business eg custody 
hearings and again evidence shows in nearly all cases appointments have 
been made within a couple of hours of being notified. 
 
In relation to the number of appointments, these are currently averaging around 
270 per month.  Bearing in mind there are about 3,000 hearings per month, this 
does not suggest  that views that lawyers are in every hearing are justified.  
Issues are raised ,particularly from the social work profession, about the 
conduct of lawyers in hearings and about their increasingly adversarial nature.  
We have encouraged SLAB to have direct dialogue with Social Work to bring 
about a greater understanding of the lawyer’s role in a hearing.  Unsurprisingly 
many of the informal complaints relate to hearings where issues of contact and 
permanency are being considered. 

 
3. PRACTICE CHANGES 
 
3.1 At the time of the last report to the board I indicated that the revised grounds 

were one of the more popular features of the new Act. Looking at figures 
between April and December 2014 the number of referrals received for the 
most popular grounds were as a follows: 
 

5,054 children committing offence 
4,857 lack of parental care 
2,359 domestic abuse 
1,812 child’s own conduct being harmful 
1,668 schedule 1 offence 
1,580 beyond parental control  
 

So we see that the new grounds – domestic abuse and child’s own conduct -
are being well used with a consequent impact on older grounds such as lack 
of parental care and beyond parental control Increasing confidence and 
experience will further help the best use of such grounds to protect children. 
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Less well used- predictably - has been the forced marriage ground- 8 referrals 
in the same period  but it has been tested in Highland and currently in Fife.  
No decisions in relation to the new grounds have been subject to higher court 
appeal thus far so no legal authority has been gained on interpretation. 

 
3.2 In the first year of the Act, SCRA resources were especially tested by the 

volume of pre hearing panels taking place, especially on the question of 
deeming individuals as relevant persons.  We predicted however, that there 
would be a decrease once those relevant persons who had been previously 
recognised under the 1995 Act but required fresh recognition had been 
considered and that has proved to be the case   In April to December 2014 
there were 3,240 phps with 4,090 in the same period the previous year .   

 
3.3 The definition of relevant person has continued to be the area that has focused 

most debate and contention.  In a recent case of T and G v Gerry, the Court of 
Session made some helpful comments about the test which a pre hearing panel 
should make to determine whether an individual, in this case a foster parent, 
meets the criteria of significant involvement in the life of a child and should be 
deemed relevant person.  There are many who believe that too many 
individuals can become relevant persons under the Act and that the child in 
consequence gets swamped.  There has also been criticism among some 
lawyers and academics of SCRA’s approach to unmarried fathers in requiring 
some proof eg a birth certificate  before automatically treating them and 
relevant persons and that may soon be tested by a higher court ‘s review. 
 

3.4 There has been a rise in the volume of hearings- 28,082 April to December 
2014, compared to 27,088 for the same period in the previous year.  That was 
partially accounted for by a rise of 500 in the volume of continued hearings .Yet 
this did not lead to an increase in the volume of supervision orders -10,937 
compared to 11, 617 the previous year , part of a three year pattern of fall. This 
can be contrasted with a rise in the number of interim orders 2,736 to 3,317 
although that may be slightly cautioned by recording issues in the early days of 
the Act in particular.  
 

3.5 The number of court callings for applications for proof and renewals of interim 
orders  rose from 8,400 to 10,246.  This is partially explained by the rise in 
CPOs in areas such as Fife, leading to more interim order renewals The 
volume of appeals has been more difficult to measure, especially at the 
beginning but continue to rise and Glasgow in particular has seen a significant 
number of appeals against interim orders.  There has been one appeal by a 
local authority against a hearing’s decision to make them rather than another 
authority, the implementation authority for the supervision order.  This took 
nearly a year to resolve and may yet be subject to appeal. 
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3.6 Aspects of the Act remain unused -the contact review provisions for those 

without relevant person rights, appeals against a chief social work officer’s 
decision to implement a secure order,  and withholding information about what 
a child has said in the course of a hearing. 
 

3.7 The Act will be improved by procedural amendments brought in by the 2014 Act 
and implemented end of January 2015.  These include improving the process 
for undeeming a relevant person, limiting the number of ICSOs and hearings for 
a child whose case has been referred for proof, allowing facts within grounds to 
be referred for proof where significant, and bringing back the previous 
provisions to allow 8th working day hearings to happen on that day. 
 

4. BENEFITS TO THE CHILD 
 
4.1 Improving the participation of the child was one of the core aims of the Act.  

Provisions relating to the delivery of advocacy services are not yet implemented  
nor are the amendments to the Rehabilitation of Offenders Act which would 
lessen the potential impact of a children’s hearing appearance on a child’s 
future record. 
 

4.2 However, the main challenge is more about changing cultures within the 
system.  SCRA is working with other relevant agencies to improve 
communications and property designs , identified within research reports.   
 

4.3 There was a concern that procedures under the Act would lead to more delays 
eg legal aid being delayed, pre hearing panels and appeals clogging up diaries 
there is some evidence in the number of court callings and number of continued 
hearings to back that up.  We can however say that the grounds for intervention 
are more appropriately styled and that the orders now give greater scope for 
flexibility, according to  the circumstances of a child. 

 
4.4 Finally the greater dialogue at national level between agencies such as the 

children’s panel, safeguarders, legal aid board and social work drawn together 
by the Children’s hearing Improvement partnership and influenced by recent 
strong contributions by Who Cares Scotland will promote greater consistency in 
national best practice. 

 
5. CONCLUSION 
 
5.1 Comments are invited from the Board on the operation of the Act and any 

further information which may assist in their understanding . 
 


